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INTRODUCTION
CONTEXT

While surrogacy is not a new reproductive practice, it is commonly accepted that it is an
increasingly prevalent phenomenon. Recent reports have documented a rise in the
practice of surrogacy, to include arrangements that cross national borders.! Precise
statistics relating to surrogacy are, however, hard to estimate. This is for a number of
key reasons. First, traditional surrogacy? does not necessarily require medical
intervention and can thus be arranged on an informal basis between the parties
concerned. Second, although gestational surrogacy does require medical intervention,
officially reported statistics do not necessarily record the surrogacy arrangement but
often only the IVF procedure.® Third, in many countries there is simply no legal
provision, regulation or licensing regime for either fertility treatment and/or surrogacy,
to include commercial surrogacy in countries where such is not otherwise legally
prohibited. This means that there are no formal reporting mechanisms, which can lead to
a rather ad hoc collection of statistics by individual organisations, if indeed they are
available at all. Finally, in countries where surrogacy is legally prohibited, those involved
could potentially face criminal prosecution, thus exacerbating the difficulties of collecting
relevant and accurate data.

Despite these problems, we can still point to a number of factors which signal a rise in
the practice of surrogacy. First, a simple internet search reveals a plethora of agencies
and clinics that very explicitly seek to facilitate surrogacy arrangements. Sometimes
these are voluntary organisations, which seek to match willing surrogate mothers and
hopeful parents on a non-commercial basis;* while others operate on a commercial basis
either as part of a fertility clinic or in partnership with fertility clinics.”

Second, there are also increasingly frequent stories in the media about surrogacy
arrangements - whether positive or negative, successful or unsuccessful - as well as
references to surrogacy in popular culture arenas, such as television shows.®

Finally, there has been a recent surge in reported case law relating to surrogacy across a
number of jurisdictions. Interestingly, while some of this case law does involve private
disputes between the parties to the arrangement,’ the primary thematic trend relates to
difficulties in formal state recognition of the wishes of the parties to the arrangement
with respect to the legal status and legal parenthood of the children involved. This
category of case law can emerge in two main ways.

The first scenario is where a country either prohibits surrogacy, or makes no express
provision for it. When a child is born following a surrogacy arrangement, the general
rules of attributing legal parenthood apply and often a child ends up being cared for by
someone with whom they have no legal connection.® This can create a number of

! Hague Conference on Private International Law (2012) A Preliminary Report on the Issues Arising from
International Surrogacy Arrangements, pp. 6-8.

2 please see Table 1 below for a summary of the definitions used in this Report.

3 E.G. Human Fertilisation and Embryology Authority (2012) Fertility Treatment in 2011: Trends and Figures.
Available at: http://www.hfea.gov.uk/104.html.

4 E.G. The UK organisation Childlessness Overcome Through Surrogacy (COTS): http://www.surrogacy.org.uk/.
> E.G. Surrogacy Cyprus: http://www.cyprus-surrogacy.com/index.html.

% E.G. see storylines in the recent US sitcom, ‘The New Normal’: http://www.nbc.com/the-new-normal/; and
the popular British Soap, ‘Coronation Street’: http://www.itv.com/coronationstreet/news/tinassurrogacy/ h.

7 E.G. in the UK see: Matter of TT (A Minor) [2011] EWHC 33 (Fam) and Matter of N (a child) [2007] EWCA Civ
1053.

8 Jackson, E (2006) ‘What is a Parent?’ in Diduck A and K O’Donovan (eds) Feminist Perspectives on Family
Law (Abingdon: Routledge-Cavendish) pp 59-74 and S. Dermout, H. van de Wiel, P. Heintz, K. Jansen and W.
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difficulties, not least in relation to acquiring and exercising parental responsibility,
maintenance provision and inheritance law. Formal adoption - if permitted in the
circumstances - must take place, or the courts must rely - if available — on other less
permanent family law measures in order to secure some legal certainly for the child and
the parent(s).” While the courts in some Member States have been willing to evoke
adoption or other family law measures subsequent to a surrogacy arrangement,'® others
have refused to do so, on the basis of public policy.!!

The second, and arguably more complicated scenario, involves formal recognition
following a cross-border surrogacy. Here, the intended parent(s) travel/s to another
country where surrogacy arrangements are more readily facilitated and/or available at
less expense, either because the fertility treatment (i.e. IVF for a gestational surrogacy)
is cheaper or because the fee paid to the surrogate mother is lower. While similar
difficulties apply in relation to legal parenthood, the situation can be further exacerbated
when the rules on legal parenthood in the two countries are mismatched. For example,
under Ukrainian,’* Russian!® and Californian'* law the intended mother can be
automatically regarded as the legal mother, while for most Member States legal
motherhood is attributed on the basis of parturition, irrespective of where the birth took
place.® Similar difficulties can arise in relation to legal fatherhood, as well as the
recognition of two parents of the same sex. This can potentially leave a child not only
legally parentless, but also stateless and without citizenship given that their birth
registration documentation is not recognised beyond the country of birth. This scenario is
particularly problematic when the child needs not just civil status travel documentation
(i.e. a passport), but also a visa to gain entry into the home country of the intended
parent(s). While some Member States have worked towards accommodating the difficult
consequences of such scenarios, whether through judicial deliberations and/or through
the publication of pre-emptive governmental advice,'® others have refused to do so,
again on the basis of public policy.’

While surrogacy has been a legal concern for over three decades,'® there has been a
recent surge of reports and research in the area of private international law on the
particular legal difficulties associated with cross-border surrogacy arrangements.'® This

Ankum, ‘Non-commercial surrogacy: an account of patient management in the first Dutch Centre for IVF
Surrogacy from 1997 to 2004’, Human Reproduction, 2010, vol. 25, n° 2, p. 448.

° E.G. the English courts may grant a non-parent a ‘residence order’ under the Children Act 1989 if they satisfy
certain requirements. A residence order will automatically confer parental responsibility, but not legal
parenthood. In a number of recent cases in Australia, ‘parental responsibility orders’ have been granted to
intending parents to attribute them with the ability to make day-to-day decisions concerning the child.
However, legal parenthood has not been conferred in these cases: Dudley and Chedi [2011] FamCA 502;
Hubert and Juntasa [2011] FamCA 504; Findlay and Punyawong [2011] FamCA 503; and Johnson and Anor &
Chompunut [2011] FamCA 505. See further Millbank J (2011) “The New surrogacy Parentage Laws in
Australia: Cautious Regulation or 25 brick walls’?”, 35(2) Melbourne University Law Review 1-44.

10 E.G. Austria, Belgium, Denmark, Italy, Ireland, the Netherlands, Sweden and UK.

1 E.G. France.

12 Family Code of Ukraine, article 123(2).

13 Family Code of Russia, articles 51-52.

14 Matter of Baby M (1988) 537 A.2d 1227; as reinforced by Johnson v Calvert [1993] 5 Cal 4™ 84 and
Buzzanca v. Buzzanca [1998] 72 Cal. Rptr.2d 280.

15 E.G.as per the UK’s Human Fertilisation and Embryology Act, s 33(3).

16 E.G. Belgium, Ireland and UK.

17 E.G. France. However, as this Report indicates, the executive branch of the French Government have
seemingly been prepared to give ex poste recognition of foreign birth certificates in order to “smooth over”
some of these difficulties and the precarious position of children born following cross-border surrogacy
agreements. See section 2, Part B below.

18 E.G. the first litigated surrogacy cases in the UK and US where in the early 1980s: Re C (A Minor) (wardship:
surrogacy) [1985] FLR 846 and Matter of Baby M (1988) 537 A.2d 1227.

19 E.G. Trimmings, K and P Beaumont (2011) ‘International Surrogacy Arrangements: An Urgent Need for Legal
regulation at the International Level’ 7 Journal of Private International Law 627-647; Hague Conference of
Private International Law (2011) Private International Law Issues Surrounding the Status of Children, Including
Issues Arising from International Surrogacy Agreements (Prel. Doc. No 10 of March 2012); Hague Conference

10
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work has offered insights into emerging surrogacy practices at a global level by tracking
patterns in cross-border arrangements and cataloguing various national legal regimes.?°
Some of this work has also suggested solutions relating to the possible harmonisation of
private international law principles and/or facilitating cross-border co-operation between
countries with particular reference to issues such as parental status and the
determination of the nationality and citizenship of the child.*

This work is clearly of importance for this study and will be used throughout. However,
its private international law focus has meant an inevitable steer towards the resolution of
cross-border legal disputes and a concentration on managing the legal consequences of
cross-border surrogacy arrangements, rather than the legal - and policy - management
of the practice of surrogacy per se. This is not to say that proposed models of legal
regulation for surrogacy at the international level do not seek to encourage acceptable
international standards for surrogacy, but rather that the existing private international
law work does not provide a sustained engagement with a number of important policy
considerations that the legal regulation of surrogacy must ultimately be informed by.*?
Although a concern for child welfare is clearly evident in this work, other crucial policy
concerns are less visible; for example, issues of gender equality, reproductive freedom,
exploitation, globalisation, health policy and regulation. While an important function of
the law is to react to particular events that have happened and manage disputes, it is
also clear that the role of law in society is much broader. It can be used as a
preventative, normative or regulatory tool. When controversial issues such as surrogacy
are addressed by law, it is crucial to reflect on the ultimate purpose of any legal
approach and the broader consequences that may ensue. While it is beyond the auspices
of this study to make concrete policy recommendations, section 1 outlines the key policy
concerns that any legal approach would have to consider before it is taken forward.

To date, no research has specifically considered the possibility of a European Union (‘EU")
level response to the legal difficulties raised by surrogacy. One of the main aims of this
study has been to consider the potential remit of the EU in this area (see below). In
recent years, various EU directives pertaining to reproductive healthcare provision and
the management of bio-medical material have been instigated.?* However, when it
comes to the regulation of matters relating to family relations, the role of the EU is much
less visible. This, in part, pertains to the limited competence of the EU legislator in the
domain of family law.?* Therefore, while examples of EU law being used to facilitate
access to reproductive health services across Member States can be identified,?® rarely
do these examples extend to subsequent family status; one of the key legal issues in the
context of surrogacy. This study is therefore the first to investigate the potential remit of

on Private International Law (2012) A Preliminary Report on the Issues Arising from International Surrogacy
Arrangements (Prel. Doc No 11 of March 2011).

20 A forthcoming book publication will provide National Reports on a significant number of countries worldwide:
Trimmings, K and P Beaumont (eds) (forthcoming 2013) International surrogacy Arrangements: Legal
Regulation at the International Level (Oxford, Hart Publishing).

21 see Trimmings, K and P Beaumont (2011) ‘International Surrogacy Arrangements: An Urgent Need for Legal
regulation at the International Level’ 7 Journal of Private International Law 627-647 and Trimmings, K and P
Beaumont (eds) (forthcoming 2013) International surrogacy Arrangements: Legal Regulation at the
International Level (Oxford, Hart Publishing), Part 3.

22 Note, however, the acknowledgment of a range of vulnerabilities relating to surrogacy in: Hague Conference
on Private International Law (2011) Private International Law Issues Surrounding the Status of Children,
Including Issues Arising from International Surrogacy Agreements (Prel. Doc. No 10 of March 2012), pp 1-2,
26-27. The Hague Conference on Private International Law has not yet made any formal proposals in relation
to any international instruments relating to surrogacy. The Permanent Bureau is, however, currently
conducting research in this area and may ultimately provide more of a focus for private international law work
on the various vulnerabilities that surrogacy presents.

23 E.G. Tissue and Cells Directive 2004/23/EC.

24 See Article 81 of the Treaty of the Functioning of the European Union (‘"TEU’), which permits the Council to
establish measures addressing the cross-border implications of family law when such implications are the
subject of acts adopted by the ordinary legislative procedure.

%5 E.G. R v Human Fertilisation and Embryology Authority, ex parte Blood [1997] 2 All ER 687, on the release
of posthumously stored sperm for use in Belgium in a procedure that was otherwise illegal in the UK.
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the EU in relation to surrogacy; a reproductive practice which may or may not involve
medical intervention.

DEFINITIONS

The following table defines the terminology used by this Report, given the unfamiliar and
often contested nature of surrogacy-related terminology. While we have adapted the
terms below, we accept that terms such as “surrogate mother” and “altruistic” continue
to prove problematic in sufficiently capturing the both empirical realties and the
subjectivities of the persons involved in surrogacy arrangements.26 For example, a
woman who bears a child for another person may never perceive of herself as a mother.

Table 1. Summary of definitions

Term Definition

A practice whereby a woman will become pregnant with the intention

Surrogacy of giving the child to someone else upon birth.
Surrogate The woman who carries and gives birth to the child.
mother

The person who intends to raise the child. Sometimes the term
‘commissioning parent’ is used. However, this study will use only the
term ‘intended parent’ given that not all surrogacy arrangements are
commercial, which is what the term ‘commissioning parent’ seems to
allure to.

Intended parent

A surrogacy arrangement where the surrogate mother’s eggs are
used and she is the genetic mother of the child. The pregnancy
comes about either through an insemination procedure with the

'SI':arr(_:lcl)tlgzal sperm of the intended father or donated sperm, or through sexual
gacy intercourse with the intended father or another man.
arrangement - - . . o
Traditional surrogacy is sometimes also known as ‘partial’ or ‘low[]
technology’ surrogacy.
A surrogacy arrangement in which the surrogate mother’s eggs are
not used and someone else is the genetic mother of the child. The
Gestational pregnancy comes about through an IVF procedure using either the
surrogacy intended mother’s eggs or donated eggs.
arrangement Gestational surrogacy is sometimes also known as ‘full’ *IVF’ or *high[
technology’ surrogacy.
L A surrogacy arrangement where the surrogate mother is paid
Altruistic - . .
nothing, or only remunerated for her expenses associated with the
surrogacy i
surrogacy. Usually, the intended parent(s) cover such expenses.
arrangement
A surrogacy arrangement where the surrogate mother is
. remunerated beyond expenses associated with the surrogacy. This
Commercial N ., . X
I may be termed a ‘fee’ or ‘compensation’ for pain and suffering.
gacy Again, usually the intended parent(s) cover such a payment.
Cross-border A surrogacy arrangement involving a surrogate mother and an
surrogacy intended parent or parents from different countries. An intermediary

26 For an interesting critical discussion of terminology in the context of surrogacy see: Morgan, D (1989)
‘Surrogacy: An Introductory Essay’ in Lee, R and D Morgan (eds) Birth Rights: Law and Ethics at the
Beginnings of Life (London: Routledge), pp.55-84.

12
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arrangement

Legal parenthood

Parentage

Reproductive
technology

Fertility
treatment

Collaborative
reproduction

Assisted
reproduction

may further add to the cross-border dimension. Often, more than
two countries may be involved.

Sometimes the term ‘international surrogacy agreement’ is used. We
have not used this term in an effort to avoid giving the impression
that such agreements are attended to by international legal
measures. Moreover, the term ‘cross-border’ emphasises that
typically the parties involved must cross borders in order for the
surrogacy to take place, and that typically the intended parent(s)
seeks to cross borders ‘back’ to their home country.

The attribution of legal status to someone as the parent of a child.
The term legal parenthood is preferred to ‘legal parentage’ given the
association of the word ‘parentage’ with physical lineage. Legal
parenthood can be attributed on a number of grounds other than bio[l
genetic affinity.

While technically this term can mean the same as parenthood, it is
also commonly used to refer to a parent-child relationship based on
bio-genetic affinity. When used in this study, it will mean only the
latter.

The use of medical or other technology to help a person or persons
reproduce.

The use of some sort of medical intervention and/or reproductive
technology that enables a person or a couple to have a child. Fertility
treatment interventions range from the use of hormone stimulating
drugs, to high-technology interventions such as in vitro fertilisation
(IVF) and its variants (e.g. intracytoplasmic sperm injection, ICSI).
While surrogacy per se is not a treatment for infertility (like donor
insemination and the use of donated gametes more generally, it by[]
passes the infertility condition), it may entail the use of one of these
reproductive techniques.

Reproduction involving the use of reproductive bodily material and/or
capacity from a person or persons who do not intend to raise the
child with his/her intended parent(s). For example, donor
insemination (DI); the use of donated eggs; and surrogacy.

Reproduction involving either medical assistance and/or the use of
reproductive bodily material and/or capacity from a person or
persons who do not intent to raise the child with his/her intended
parent(s).

13
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AIMS OF THE STUDY

The underlying motivation for this study is to assess whether the EU should, or indeed
could, adopt uniform rules relating to surrogacy. In order to help make such an
assessment, the study has the following key aims:

1.To empirically investigate and analyse trends in the practices and attitudes
towards surrogacy across the EU Member States through a number of indicative
case-studies.

2.To identify and analyse policy issues relating to surrogacy that any process of EU
harmonisation of laws, or indeed any legislative measure aimed at surrogacy,
would need to be informed by.

3.To investigate and analyse different legislative models and other express
provisions for surrogacy (e.g. professional organisation guidelines), to include
how judges have interpreted these provisions in cases that have come before
the courts. The analytical focus will be comparative and will evaluate both the
benefits and difficulties that arise with different approaches and subsequent
legal disputes. Given that only a few Member States have any explicit legislation
for surrogacy, the legal regimes and case law in a number of indicative
jurisdictions beyond the EU will also be examined, in order to shed greater light
on the format that legislation might take in this area and the difficulties that
may ensue.

4.To investigate and analyse the role of the courts in solving the disputes and
problematic legal issues that arise when a legal vacuum exists in relation to
surrogacy, or where all forms of surrogacy are legally prohibited. The analytical
focus will be to suitably categorise the different types of case law that have
arisen across the EU Member States that do not expressly provide for surrogacy,
or where surrogacy in all forms is legally prohibited, and to evaluate the legal
concepts and techniques that have been used by the judiciary; from e.g. the
‘best interests of the child’, to reference to constitutional and human rights
provisions, or principles emerging from private international law.

5.To investigate and analyse the private international law issues emerging from
cross-border surrogacy agreements and to provide an evaluation of what form
legal regulation in this area could usefully take.

6.To investigate and analyse the potential remit of the EU in the area of surrogacy
and to provide an evaluation of whether the EU should and/or could adopt
uniform rules in this field.

7.To provide the European Parliament with a significant research report from which
future research studies in the area of surrogacy may emerge.
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Table 2 Overview of the legal approaches of EU Member States

General
prohibition

Austria

Belgium

Bulgaria

Cyprus
Czech
Republic
Denmark

Estonia
Finland

France
Germany
Greece

Hungary

Ireland

Italy
Latvia

Prohibition of
egg donation;
gestational

surrogacy thus

prohibited
No

Yes

No
No

No

No

Prohibition on
surrogacy
arrangements
using fertility
treatment

Yes

Yes

No

No

No

Yes
No

No specific
prohibition in
relation to
traditional
surrogacy
Commercial
surrogacy
prohibited on
public policy
grounds

n/a

No
No

Yes

No

No specific
prohibition in
relation to
traditional
surrogacy
n/a

n/a

Yes

Yes

Yes

n/a
Yes

No

Some provision in one
fertility clinic, subject
to conditions; there
are currently
legislative proposals
before Parliament
No: however, draft
legislation currently
under consideration
No

No

No

No
No

n/a

n/a

Yes: altruistic
gestational surrogacy
subject to restrictions
No

No: however, there
are some formal
guidelines relating to
cross-border
surrogacy agreements

n/a
No

15

*Expressly
facilitated

No special law on
surrogacy

No special law for
traditional surrogacy

No special law for altruistic
surrogacy: contracts are
not enforceable and
adoption is required to
transfer legal parenthood

n/a

Yes
Yes

No special law for altruistic
surrogacy; contracts are
not enforceable and
adoption is required to
transfer legal parenthood
Yes

No special law for
traditional surrogacy

n/a
n/a
n/a

Mo special law for altruistic
surrogacy.

No special law for altruistic
surrogacy: contracts are
not enforceable and
adoption is required to
transfer parenthood.
However, the courts
recently gave permission
for genetic intended parents
to be named as the legal
parents on the birth
registrar.

n/a

No special law for altruistic
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Lithuania
Luxembourg
Malta
Netherlands

Poland
Portugal
Romania
Slovakia
Slovenia
Spain
Sweden

UK

No

Yes
No

No

Yes

No

No

No

Yes

Illegal for
fertility clinics to
make surrogacy
arrangements

No

No
No
n/a
Yes

No
n/a
No
No
No
n/a
No

Yes

No

No

n/a

Yes: altruistic
gestational surrogacy
is required by law to
abide by professional
guidelines

No

n/a

No

No

No

No

No: the Swedish
Council on Medical
Ethics recently
published a report on
assisted reproduction,
in which it suggested
that altruistic
surrogacy should be
permitted in Sweden.
Legislation providing
for the transfer of
parenthood in certain
conditions
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surrogacy.
Yes

Yes

n/a

No special law for
parenthood: adoption
required

Yes
n/a
Yes
Yes
Yes
n/a

No special law for privately

arranged surrogacy:
adoption required to
transfer parenthood

No special law for altruistic
surrogacy: contracts are

not enforceable and
parenthood will only be
transferred in certain
circumstances
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1. EMPIRICAL ANALYSIS

1.1. QUANTITATIVE DATA COLLECTION

Detailed data relating to surrogacy in the EU was sought from two sources. Firstly, a
rapid review of the literature was conducted to locate official data reported in published
studies set in the EU. Secondly the research team designed and conducted a survey of
clinics and associations involved in surrogacy. These two sources of data were
complimentary as the published data both helped inform the questions asked in survey
and complemented the data returned to us.

1.1.1. Surrogacy survey

As to the empirical data collection, the study team developed a survey to solicit data on
current arrangements regarding surrogacy in the EU Member States. The data from the
survey was used to provide an empirical context for the remaining aspects of the study.

Our survey on the current state of surrogacy legislation has been developed and
translated into Dutch and Greek. The survey sets out to determine, in each of the
countries the prevalence of childlessness and use of surrogacy, and shed light on some
of the practical processes by which surrogacy takes place.

The survey, along with the Letter of Support from the European Parliament and a cover
letter was initially sent via e-mail to 13 clinics/Organisations across four countries - six
in Greece, three in Belgium, one in the Netherlands and three in the UK. A contact in
France facilitated receipt of data on France also. Contact was made by telephone with a
number of these clinics to make them aware of the questionnaire before it was sent. In
an attempt to expand our sample we asked respondents to identify other clinics and
organisations in their country that may have relevant data. It was hoped that this would
allow us to reach a wider sample of respondents. Five clinics/associations were contacted
by email subsequent to the initial mailout.

We anticipated that responses to the request to complete the Surrogacy Questionnaire
would be limited due to the timing of when the requests were sent out - around the
Christmas break. In order to boost the response rate we tried a range of methods to
contact those clinics/organisations that did not return the questionnaire. Each was sent a
reminder e-mail which was then followed-up with telephone calls and/or faxes. Table 2
below details our survey responses and attempts to follow-up in cases where the survey
was not returned.

Disappointingly, only six questionnaires were returned, even after follow-up contacts
were made. We did receive at least one response from each of our representative
countries. These data were supplemented with data derived from our review of the
literature. There may be several reasons why the questionnaires were not returned. The
nature of the topic may have generated some apprehension to participate, despite the
Letter of Support from the European Parliament sent to all potential respondents and our
assurances of anonymity given to all respondents. Also, more than one respondent
commented on the complexity of the topic and the ability to provide data on parts of the
surrogacy situation in their country and not on others (e.g. having data pertaining to
local surrogate mothers only and not having any data or knowledge as to surrogacy
arrangements involving surrogate mothers from other countries).
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Table 3 Summary of the surrogacy questionnaire responses

Belgium

France

Greece

The
Netherlands

United
Kingdom

Clinic 1

Clinic 2

Clinic 3

Clinic 4

Association 1

Clinic 1

Clinic 2

Clinic 3

Association 2

Association 3

Clinic 1

Association 1

Association 2

Clinic 1

Clinic 2

Clinic 3

Association 1

Association 2

Completed
questionnaire

(Y/N)

18

Type (number)
reminder

email (1); telephone (1);

fax (1)

email (1); telephone (1);
fax (1)
email (2); telephone (1);

fax (1)

email (2); telephone (1)
email (2); telephone (2)

email (2); telephone (1)

email (2); telephone (1);
fax (1)

email (3); telephone (3);
fax (1)

email (2); telephone (2)
email (2); telephone (2)
email (2)

email (2); telephone (2)
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1.1.2. Results

The data from the survey, supplemented from data reported in the literature, is
summarised in Table 3. The number of children born to surrogate mothers varies
considerable across Europe. As some respondents were only able to provide data from
their own clinic, and because in most cases official data is not recorded, the more
accurate estimate of the national figures are those from the UK as intended parents in
the UK are required to obtain a Parental Order (PO) to give them legal parental
responsibility. During the period from 1995 to 2007, between 33 and 50 POs were
granted each year in the UK (Crawshaw 2013). The Human Fertilisation and Embryology
Authority introduced its Eighth Code of Practice in 2009 which removed the guidance
that licensed treatment centres only offer surrogacy when a woman seeking surrogacy
was not physically able to get pregnant or if pregnancy was highly undesirable for
medical reasons (Human Fertilisation and Embryology Authority 2009). This change
came into force in 2010. Eligibility has also been extended from only married
heterosexual couple to unmarried heterosexual couples and same-sex couples.

The number of POs resulting from surrogacy has risen (Crawshaw 2013). In 2008, 75
were granted; 79 in 2009, and 83 in 2010, and 149 in 2011. This rise is likely to
continue as clinics target a wider group of potential parents (Crawshaw 2013). For
example, the British Surrogacy Centre has opened a UK office aimed especially at gay
couples.

Table 4 : Summary of surrogacy arrangements

Time from afte
to

Countries from

are

Belgium' Belgium Child handed over Not available
immediately
Greece Not available EU; mostly Child handed over €14000 - 50000
Greece immediately"
The 2 The Netherlands Child handed over €7500
Netherlands' immediately"
United 149" India, US, Child handed over €11780Y
Kingdom Ukraine™ immediately
France 200" EU: Belgium, UK Within 1 day €70000
and Greece
Non-EU: us,

Canada, Ukraine,
India and Russia

" Data pertains to respondents’ clinic only.
I Provided that a relevant permission from the court has been attained and the child
has been registered (to the National Registry) as the legal child of the intended

parents.
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I The intended parents are deemed to be foster parents for the first year and can
adopt the child after 365 days.

v Crawshaw M, Blyth E, van den Akker O. (2013) The changing profile of surrogacy in
the UK - Implications for national and international policy and practice. Journal of
Social Welfare and Family Law, DOI:10.1080/09649069.2012.750478.]

¥ Median; £10000 converted at exchange rate on 5" April 2013.

ViRelates only to cases where surrogate mother resides outside of France.

There is the potential, however, that even the data from the UK may not be entirely
accurate. Comparing data from surrogacy agencies with official figures on the number of
POs granted between 1995 and 1998 suggests that only about 50% of Intended Parents
obtained a Parental Order during this period (Crawshaw 2013). Since 2008, however,
there are now more Parental Orders in the official figures as compared to the number
reported by UK surrogacy agencies. This may reflect births to surrogate mothers who
reside outside of the UK. The UK General Register Offices for England and Wales
reported that approximately 26% of POs granted in the year to October 2011 involved
births outside the UK (up from 2% in 2008, 4% in 2009, and 13% in 2010 (Crawshaw
2013). In Scotland the 2011 figure for POs granted after overseas birth was 13%.

With regards to the number of parents unwillingly without children, a WHO study from
1991 estimated that 8 to 12% of couples with women of childbearing age are infertile
(World Health Organization 1991). Note that the definition of fertility may vary
depending on the length of time after a couple having regular unprotected sexual
intercourse and not getting pregnant are deemed infertile. The UK Human Fertilisation
Embryology Authority estimated that 16% of couples in the UK who are trying to get
pregnant will not have done so after one year and 8% will nhot become pregnant after
two years of trying (Human Fertilisation & Embryology Authority 2011). A study by
Klemetti (2003) in Finland determined that 9% of women were infertile. From our
survey, an estimate from one source was that 15% of couples are infertile. Another
estimate was provided by our French respondent who estimated that 50000 French
couples are infertile (gestational infertility). These figures, however, do not include same
sex couples. In the UK, 32 POs (approximately 21% of total) were granted to same sex
couples (Crawshaw 2013). This may actually be an underestimate of the frequency of
same sex couple intended parents as the information on sexuality of intended parents by
the Child and Family Court Advisory and Support Service for England is regarded as
patchy.

The number of couples who seek assisted reproductive technique (ART) was estimated
by survey respondents as 139300 in France (in 2010) - up from 122100 in 2007 (a 14%
increase in 4 years), while 20000 couples in Belgium sought IVF in 2010 - up from
16700 in 2006 (a 20% increase in 5 years). In the UK, in 2011, a total of 50230 women
received fertility treatment (In Vitro Fertilisation, Intra-Cytoplasmis Sperm Injection or
Donor Insemination) (Human Fertilisation & Embryology Authority 2011). The estimate
number of women resident in the UK, between the ages of 20 and 50 years, at the time
of the 2011 census was 13164000 (Office of National Statistics 2012). Thus it can be
estimated that 0.4% of women of childbearing age received fertility treatment in the UK
in 2011. Shenfield et al. (2010) cautiously estimated that as of 2009 there were 24000
to 30000 cycles of cross-border treatment each year involving 11000 to 14000 patients.

Funding arrangements for ART differs across countries. Sorenson detailed the funding
arrangements for ART in the European Union (Sorenson 2006).

Data on the number of parents who look into surrogacy as an option and begin the

process to become surrogate parents comes largely from the literature. In data from
Belgium collected over a 13 year period at one clinic facilitating surrogacy, 52 of 87
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(60%) cases where interest was expressed led to a request to be considered for
surrogacy. Of these 33 (63%) resulted in commencement of clinical procedures for a
surrogate pregnancy (Austin et al. 2011). A study by Dermout et al. (2010) reported
data on all non-commercial surrogacy that took place in the Netherlands between 1997
and 2004. During this period, 500 couples enquired about surrogacy. The French survey
respondent reported that the number of parents deciding to use surrogacy between 2007
and 2011 were as follows: 300 in 2007, 300 in 2008, 400 in 2009, 500 in 2010 and 700
in 2011.

Good data was received on the country of residence of surrogate mothers in the
surveyed countries (see Table 3). The clinics in Belgium and the Netherlands considered
women resident in the country as potential surrogates. In the case of the Netherlands,
they were required to be Dutch citizens. India, the US and Ukraine were mentioned as
non-EU countries from which surrogate mothers were sought by intended parents in the
UK and France. Crawshaw et al (2013) reported that in data from the Child and Family
Court Advisory and Support Service for England for 2010-2011, where country of
residence of the surrogate mother was known, 27% came from non-UK countries
including 22% from India, US and Ukraine. In France, 200 children were born to
surrogate mothers who resided outside of the country. There has been a steady increase
in these cases: 120 in 2007, 125 in 2008, 150 in 2009, and 170 in 2010.

In the countries surveyed, the child is effectively handed over to the intended parents at
or shortly after birth. In the UK the child is handed over immediately, and the intended
parents must obtain a Parental Order after the first six weeks of the birth but within the
first six months (Human Fertilisation and Embryology Act 2008). In Greece, the child is
handed over (to the intended parents) immediately after his/her birth, if a relevant
permission from the court has been attained and the child has been registered (to the
National Registry) as the legal child of the intended parents.

In the Netherlands, intended parents are given the baby directly after delivery but the
child is deemed to be a foster child until they are legally adopted exactly 1 year after
birth. In France the child is handed over within one day.

Despite the fact that surrogacy was arranged on a non-commercial bases in each of the
countries, the costs involved for the intended parents to obtain a surrogate child vary
widely. In part this may be due to differences in clinical costs across countries but this is
unlikely to explain the degree of variation in the reported estimates of costs. Indeed,
within Greece, two sources provided estimates of €14000 and €50000. The costs
reported were highest in France, perhaps reflecting the fact that this estimate related to
international arrangements only. In the UK the median cost was estimated as €11780.
This cost estimate was confirmed in the literature (Crawshaw 2013). Cases have been
reported of costs as high as €27,120 (Horsey & Sheldon 2012).

Costs are intended to cover expenses relating to childbirth including the cost of IVF,
agency fees, transportation, and legal expenses. In Greece, the surrogate mother is also
compensated for lost earnings, while in the UK this can be claimed in some cases. In The
UK respondents also reported covered costs to include the cost of meetings between the
surrogate mother and the intended parents, food (e.g. if the intended parents ask the
surrogate mother to eat organic food only before and during pregnancy), support group
visits, and in some cases the cost of a short holiday for the surrogate mother after the
birth (deemed necessary to allow surrogate mother to adjust after the birth). In each
country the surrogate mother receives standard ante-natal care during pregnancy. In
Belgium, surrogate mothers also receive psychological support.
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As can be seen from our results as well those of others (Crawshaw 2013), it is clear that
only very limited data are available across the EU and improved systems need to be put
in place to routinely record relevant information across all countries.

1.2. POLICY MATTERS
1.2.1. Introduction

The EU landscape is extremely varied when it comes to surrogacy policies and
legislation. Despite general similarities related to whether states adopt prohibiting or
permissive policies, each case is unique and any attempt at generalisation would obscure
significant aspects of diverse legislative and policy itineraries.

Since ART matters generate heated political debate, politicians are reluctant to take a
clear stance, as the impact this may have on the electorate is uncertain. Policy design in
different countries is the product of the interplay of various factors on many levels,
including the influence of institutional arrangements, medical professional communities
and the claims of women’s movements on the one hand and of pro-life actors on the
other. Feminist approaches also vary. In the UK and Italy, for instance, women’s
movements pushed for the liberalisation of abortion through permissive positions on ART
contrary to pro-life views prioritising the human embryo; by contrast, in Germany and
Switzerland they demanded a restrictive policy to protect women from scientific and
patriarchal abuse (Engeli 2009). %’

Political parties, institutions, associations of medical professionals, religious groups,
social movements, party systems, private and public interests, all contribute to particular
policy designs and legislation. Varone et al. (2006) refer to five distinguishing variables,
namely policy goals, tools, target groups, final beneficiaries and implementers. The
constellation of power of all groups involved and the choice of instruments make each
country a separate case and a multi-causal approach seems to be the most pertinent, as
similar outcomes may be the result of different policy paths. Analysing different
approaches to ART they broadly distinguish between countries that ‘design by non-
decisions’ which results in adoption of substantial policy content, ‘designing by élites’
which leads to intermediate policy design and finally ‘design by mobilisation and
consultation’ whose outcome are restrictive policies.

Other important parameters are culture and kinship structures, attitudes toward new
technologies and ethical dilemmas which in combination with the aforementioned factors
lead to various state responses.

The following sections intend to provide the common themes expressed in the literature
regarding ethical issues, health policy, children’s welfare, globalisation, attitudes to
surrogacy and regulation. Finally a section is dedicated to surrogacy as experience,
because any gendered approach takes interest in both the public and the private spheres
and drawing on ethnographic studies narratives of surrogates from different parts of the
world will reveal differences in status, culture and ways of making sense of the situation,
as well as identification of the regulatory gaps that exist. The list is certainly not
exhaustive and dealing with each one separately could be the topic of numerous studies.
Given the limited scope for policy analysis in this study, the aforementioned framework
and the most salient and relevant of the themes that follow will be discussed with the
purpose of better comprehending the different national approaches and possible

27 In the case of Germany, in particular, the fascination of the Third Reich with biotechnology and eugenics and
their appalling consequences for humanity, help explaining the current aversion towards reproductive
technologies, even by feminists and parties of the Left.
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legislative and policy responses to existing challenges and dilemmas as well as exploring
the possibility of common responses on the EU level.

1.2.2. The ethical debate: parenthood, commodification, autonomy

On an ethical basis, there are different viewpoints on surrogacy, genetic (traditional) or
gestational, altruistic or commercial. Most religions and relevant organisations are
against surrogacy, particularly its commercial aspects, since they see it as immoral,
against the unity of marriage and procreation, or against the dignity or the child to be
carried by their biological mother; as a result, they call upon the law to maintain
surrogacy as illegal. Liberal approaches, however, emphasise the need for the state and
the law to stay neutral towards competing moral standards, drawing, among else, on
John Stuart Mill’s principle that only harmful practices should be prohibited by law and
that one is ultimately sovereign over one’s body and mind (Hatzis 2003). Legal
arrangements seem to be struggling to cope with on the one hand these various moral
views, and on the other a number of ethical issues involved in the idea and the
procedures of surrogacy, which touch upon family structure and welfare of children, the
nature of motherhood, and opposing views of politicians, feminists and pro-life activists.

Gestation is usually considered as part of the biological process of reproduction. In
surrogacy, where it is unclear who the parent is, deciding who will bear legal
responsibility for the child is complex and calls for a broader approach which focuses on
both biological and social parenthood, a normative concept (Ettinger 2011). There are
common elements in both biological and social parenthood, such as intentions, actions
and emotional bonds. Biological parenthood presupposes a genetic link between parent
and child and the parent must be causally responsible, whereas social parenting is
defined and constrained by social norms. IVF has introduced other parties in what used
to be a bipartite relationship, namely the doctor and, in some cases, the sperm donor
and finally, in surrogacy, the surrogate mother. The gestational mother’s bond with the
child is a physical one and cannot be ignored. Some have argued that the law might
account for parental duties and responsibilities, but still this is not enough: a red
conception of motherhood or mere self-deception is required on the part of the surrogate
in order to be able to relinquish the child. One must depersonalise the whole process and
treat the surrogate as an object and commodity, or a ‘womb for rent’ in order to make
the breaking of the biological bond more palatable; but this entails making a surrogate
susceptible to exploitation and coercion (Tieu 2009).

This seems to be the case increasingly among legal scholars and surrogacy agencies
through the argument that parenthood should be established on the basis of intentions,
rather than biology or genetics. In this respect, only the intended parents can be
considered as parents, since the surrogate does not have the intention to become a
mother when she conceives the child. In any case, a broad approach to social
parenthood is essential in our attempt to make sense of new developments.

An important moral objection to commercial surrogacy derives from the commodification
argument which targets the idea of compensation for relinquishing the surrogate’s
parental right to the child she has borne. For Burr (2000), this argument reinforces the
public/private divide, where private is the feminine sphere, characterised by nurturing
and loving, while public is the masculine terrain which is defined by commercialisation of
the labour power. By contrast, others view the commodification that emerges when
families are constructed through the marketplace as disruptive of the dichotomy
between private and public spheres, or between reproduction and production (Pande
2011).

Surrogacy has also divided feminists. Since the mid-1980s, with the case of ‘Baby M’,
liberal feminists took a positive stance, stressing the right of women to determine their
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reproductive rights and be perfectly capable of entering legal contracts as they please,
whereas socialist and radical feminists were against surrogacy using the commodification
argument. What made feminists uncomfortable with the whole debate was that on the
one hand some of the arguments against surrogacy were overlapping with conservative
approaches to the ‘unique experience of motherhood’ (e.g. of Catholics and pro-life
activists), while on the other the arguments in favour seemed to be endorsing market
arrangements (Scott 2009).

Some feminists view gestational surrogacy as a form of prostitution or slavery and
compare it to organ transplant marketing. They argue that to denounce the commercial
exploitation of a kidney and accept the exploitation of the womb constitutes a moral
dichotomy of patriarchal society. The mere fact that a woman rents her body opens the
road to exploitation, particularly since the logic of surrogacy is to fulfil the desire of a
couple at any cost. Kimbrell (1993) draws parallels between surrogacy and slavery, since
slave women were often used as birth mothers without any legal rights. Fears are
expressed that poor women might be transformed into an army of surrogate labour or a
caste of pregnancy carriers. Berend (2012) considers surrogacy as the extreme form of
alienated labour which is more about generating profits and reproducing sexism, rather
than about generating life.

In the words of Anderson, ‘when market norms are applied to the ways we allocate and
understand parental rights and responsibilities over children, children are reduced from
subjects of love to objects of use. When market norms are applied to the ways we treat
and understand women’s reproductive labour women are reduced from subjects of
respect and consideration to objects of use’ (Anderson 1993, p.189).

Moreover, surrogacy raises ethical issues about the dignity of the child as it turns it into
the product of a market relation. A well-known feminist argument condemns ‘baby[]
selling’, referring mainly to traditional surrogacy, which involves relinquishing not only
the babies surrogates carry, but also their genetic material (McDermott 2012). This
negative stance has, however, been mitigated since the 1990s with technological
developments enabling gestational surrogacy. The lack of genetic link between the
surrogate and the baby, together with the shift of emphasis to surrogacy as service,
have rendered surrogacy more socially acceptable, but have also paved the way to new
risks. As commissioning couples are often wealthy and prepared to spend large amounts
of money their high expectations might include good appearance or specific physical
attributes (designer babies), raising thus serious bio-ethical issues. Such high
expectations have also an impact on the autonomy of the surrogate, as they may involve
asking for detailed and often private information about herself and her family in an
attempt to create as full a profile as possible. They might also generate segmentation in
the surrogate market, with respect to caste, skin colour, appearance etc., with younger,
higher educated, attract or brighter surrogates being in higher demand (Iowa Institute
2012).

Others also see payment for reproductive services as problematic, since ova retrieval
and pregnancy are physically invasive and involve significant health risks. Concerns are
more serious when women in financial need resort to these practices for financial
compensation, in which cases there is no real autonomy in their decision-making. These
are enhanced when practices go beyond national borders and into a global market where
consumers are wealthy people from developed countries and providers are poor women
in the third world (Crozier 2010).

Globalisation enhances commodification and increases risks of human trafficking and
sales of women’s reproductive capacity in a global surrogacy marketplace (Iowa Institute
2012). It increases the risk of undue coercion, when the remuneration of the surrogate
is very high for the salary standards of the destination (Crozier 2010).
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According to liberal legal views, the parties involved in surrogacy arrangements are the
best judges of their own welfare; therefore a contract that makes all parties better off
should be enforced, rather than prohibited by law (Hatzis 2003). In the feminist debate
on women’s reproductive function ‘autonomy’ is a key concept. The ideology of
motherhood constrains both motherhood and maternity. The former as biological
phenomenon prevents some women from living a fully autonomous life, while the latter
defines the social aspect of being a mother. Real choice would mean that they could
transcend both the social and the physical impediments and opt out of becoming
mothers (Marshall 2008). Choice can be seen as a dynamic navigation through a net of
social, physical and psychological factors. In this way some women decide to go for
abortion, to remain childless, or to bear children they will not keep, either because they
will act as surrogates or because they will give them up for adoption.

The concept of informed consent is relevant to better understand the parties’ position in
a surrogacy contract. Informed consent can be used for vitiation of legal responsibility,
which might also include moral responsibility. It is presumed that a woman who decides
to become a surrogate mother is autonomous, but economic pressures in commercial
surrogacy or emotional pressures in altruistic surrogacy should not be underestimated
(Ber 2000). In such cases, the Western liberal ethical framework emphasising the
individual right to choice, comes up against the risk that this ‘choice’ might be
emotionally or financially ‘imposed’. Conversely, it is an ethical question whether one
should be denied the opportunity to act altruistically or alleviate one’s family poverty
through surrogacy (Deonandan et al. 2012).

But the issue of informed consent is also problematic due to the fact that long-term
health outcomes, complexities that might arise in the relationship between the parties
contracting, or social implications cannot be known in advance. The ideal of ‘informed
consent’ in becoming a surrogate is, therefore, compromised by coercion (e.g. by
family), uncertainty as to the emotional and psychological impact on the surrogate and
her surroundings, lack of knowledge about pregnancy complications, the complexity of a
surrogacy contract and the uncertain ethical implications for the wider community (Tieu
2009).

The autonomy of the surrogate mother can also be compromised throughout the process
by her being forced by the genetic parents and/or physicians to undergo sampling tests,
amniocentesis or vaginal ultra-sound, to receive pressures to change her diet or lifestyle,
or to terminate the pregnancy in case of a defective foetus.

1.2.3. Cross-border surrogacy

Cross-border reproductive care is seen as a consequence of a multitude of moral, ethical
and religious views (a key ingredient of a postmodern society), which produce a mosaic
of legal arrangements in different countries, even those with similar cultures (e.g. in the
EU). It is also the outcome of limited public services for the treatment of infertility, which
encourage the privatisation of reproductive care (Ferraretti et al. 2010). This is a multi(d
million industry. Seeking surrogate mothers in low-income countries, notably India,
presents ethical challenges hitherto non-dealt with. When clients are from high-income
countries and the jurisdiction providing maternal surrogacy is a low- or middle-income
country the opportunity (or risk) for exploitation is great and carries implications for
female autonomy and reproductive rights (Deonandan et al. 2012).

Cross-border reproductive care or as some call it ‘reproductive tourism’ has been defined
as 'the travelling by candidate service recipients from one institution, jurisdiction or
country, where treatment is not available to another institution, jurisdiction or country
where they can obtain the kind of medically assisted reproduction they desire (Pennings
2002, quoted in Inhorn and Patrizio 2009, p.904). Other motives include lower costs,
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illegal character of the treatment in their own countries, faster procedure, higher success
rates, higher standards of care or protection of privacy (Pallatiyil et al. 2010). The term
reproductive tourism portrays as positive an experience which for some is often
particularly painful, time-consuming, frustrating, even life-threatening for infertile people
and can feel more like exile in an attempt to find safe, affordable and legal treatment
(Inhorn and Patrizio 2009).

One hundred and sixty million European citizens have no full access to donor procedures
in their own country; in terms of demand, 80,000 couples would need treatment
forbidden by national law but available elsewhere (Ferraretti et al. 2010). Though no
solid data on a pan-European basis are available, it has been estimated that there could
be 24-30 thousand cycles of cross-border treatment annually, involving 11-14 thousand
patients in Europe. A steady increase in foreign nationals treated in Belgium between
2003 and 2007 has also been reported. Within Europe there seems to be a clear trend
for transfer of fewer embryos (Culley et al. 2011).

The main reasons behind such cross-border movements are evading legislation, access
to care and quality of care, as well as cost. Other reasons leading people to seek
reproductive care elsewhere are that a treatment may be clinically unavailable because it
is not considered adequately safe, waiting lists may be too long or costs too high.?®
Finally, psychological reasons might be at play, such as the desire to have treatment in a
relaxing environment away from everyday life stress (Culley et al. 2011).

Little empirical research has dealt with this topic and it was recently that ESHRE (the
main European professional and scientific association in infertility) has financed a study
in six EU countries to collect information on the motives behind couples’ seeking
treatment abroad (Shenfield et al 2010). The respondents stated a number of reasons,
such as restricted access due to age or limited number of IVF treatments that had failed,
high cost, vicinity of treatment, legal barriers, donors’ anonymity policies and the fact
that treatments available only to couples (heterosexual or homosexual) and not to single
people. Other studies have indicated similar reasons, such as prohibition for religious or
ethical reasons, unavailability of the service because of lack of technology or personnel,
inadequate safety guarantees, as well as the presence of significant risks, exclusion on
the basis of sexual orientation, age, or marital status, high demand that cannot be met,
in addition to privacy issues and high costs (Blyth and Farrand 2005, Pennings et al.
2008, Deech 2003).

The most important risks for patients seeking cross-border reproductive care are: money
venture, difficulty in choosing the destination centre (given that there is an abundance of
alternatives on offer), limited ability to evaluate the quality standard of the centres,
unsatisfactory counselling due to language differences, lack of psychological assistance,
and limited recourse to local courts in case of malpractice (Ferraretti et al. 2010).

The internet plays a crucial role in cross-border reproductive care. Apart from providing
information it makes ART accessible to a broader audience, (homosexual couples, single
men) and also facilitates medical tourism. This symbiotic relationship between the
internet and ART has radically changed the field of human reproduction (Swink and Reich
2011).

For those managing their own treatment, the Internet has become a key resource of
information and peer-support. Relevant websites include Fertility Friends and IVF World,
but the websites of overseas clinics are also used, albeit with a bit of scepticism as to the

28 This seems to apply to the UK, for instance, as local NHS funding bodies apply a range of criteria, such as
age or number of children, to exclude patients from public fertility treatment, despite the National Institute of
Clinical Excellence guidelines (Culley et al. 2011).
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success rates reported there (Culley et al. 2011); often clinics attempt to deceive
potential clients (Centre for Social Research 2012).

Destination countries selected for reproductive treatment permit the operation of
markets in human bodily resources. They provide little regulation to protect surrogates,
patients and children, while they lack adequate transparency that would expose
unprofessional, unethical or illegal practices (Crozier 2010).

Globalisation and the pervasiveness of information and communication technologies have
enhanced cross-border surrogacy, with fertility clinics in abundance in India and the US
advertising their services and facilitating the increasing phenomenon of fertility tourism
(Gamble and Ghevaert 2009).%° Proliferation of agencies, fertility centres and law firms
have increased competition and have eroded the monopoly of old hegemonic
intermediaries (Berend 2012). At the same time, it has highlighted the profound
inequalities between buyers and sellers of surrogate services (Martin 2009; Pande
2011).

The motivation for surrogate mothers in low- or middle-income countries has not been
adequately studied, but it seems to be predominantly of a pecuniary nature; Indian
surrogates, for instance, can make up to $6000 and they are led to their decision
because of poverty, unemployment, or the need to finance the education of their
children (Centre for Social Research 2012). Thus, there is tension between individual
rights of both the surrogate and the client to enter a commercial relationship, while it is
the responsibility of policymakers and clinicians to ensure that there is no exploitation.
Colonial heritage and lack of education make informed consent problematic (e.g. in
Africa or India); medical informed consent presupposes clarity, quality and adequate
consent in communication of risks and the avoidance of coercion. Social risks which are
culture-specific also have to be taken into account (Deonandan 2013).

The use of reproductive technologies has become an act of consumption in a global
market. It offers a way out to the privileged who can implement their plans on the global
stage. Reproductive tourism is a stratified practice, although infertility and its
psychological effects afflict all social strata equally (Martin 2009).

An unregulated fertility industry has been compared to sex tourism, since ‘egg donation,
like prostitution, will be especially attractive in regions of the world where large numbers
of women with few choices want to improve their economic circumstances by any means
available (Storrow 2005).

Legislation in countries like the UK seeks to prevent the creation of a surrogacy market
for foreigners, e.g. by placing as one surrogacy condition that at least one of the
commissioning parents resides in the UK (Gamble and Ghevaert 2009).

1.2.4. Health Policy

The fact that in most EU countries surrogacy is not allowed and that EU legislation is
conducive to patients’ seeking treatment in other Member States has given rise to flows
of people with infertility problems seeking cross-border reproductive care. This is a
serious public health issue which requires attention and is of great concern to policy-
makers. It puts at risk the health of individuals and from the point of view of policy-
makers in the destination country, it affects the provision of local health services.

2 In India there are over 600 fertility clinics and the reproductive tourism market is valued at more than $500
million a year. India is a popular destination not only for Western clients, but also for medical tourists from
South East Asia (Centre for Social Research 2012).
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The subjects at the receiving end of health care in the destination country are the
surrogate mother and the baby. Health issues regarding the surrogate mother are of
significance, as her preparation and the period after insemination involve injections of
hormones, oestrogen and progesterone, taking pills, as well as adopting a particular
lifestyle (Hatzis 2003, Centre for Social Research 2012). Other risks related to in vitro
fertilisation are relevant (de Montgolfier and Mirkovic 2009). Usual pregnancy risks also
apply which often are accentuated by the effects of ART resulting in multiple births or
need for selective reduction abortion. There have been cases of surrogate mothers dying
because of pregnancy complications, something that accentuates the issue of postd
partum risks. In the case of traditional surrogacy, procedures such as collecting an egg
carry a certain risk and might involve physical and psychological suffering (Chaves
2011).

Neglected psychological dimensions involve the bonding of the surrogate mother with
the child, which might be linked with feelings of guilt when the child is given away and
which can have impact on the psychological wellbeing or mental health of the surrogate
(Jadva et al. 2003). It has been well documented that important biological bonds are
developed during pregnancy. The odour of an infant is attractive to the mother, while
sight and skin to skin contact further promote psychological and physiological bonding as
important hormones like oxytocin are in operation. Surrogacy interrupts the process of
bonding that starts during gestation and continues after birth and this is a very
important reason why many surrogates refuse to relinquish the child (Tieu 2009).

Other issues are related to the impact of surrogacy on the surrogate mother’s family
members (partner, parents or children) whose support is expected during the surrogacy
arrangements. Understanding of the circumstances by the surrogate’s own children, for
instance, might be quite challenging (de Montgolfier and Mirkovic 2009). Husbands in
India, for example, often have problems with surrogacy, including managing home
affairs and children; some might change their behaviour towards their wives (Centre for
Social Research 2012). In addition, the risks of social stigma and shunning by
acquaintances and friends will upset family balance and might have psychological
implications (Jadva et al. 2003).

In cases of commercial surrogacy, available only outside the EU, health and safety issues
are very important. Regulation on EU level is required. Medical advances are faster than
legal ones and some balance needs to be achieved.

Conditions of financial need compromise the freedom of surrogate mothers: Indian
women, for instance, are badly paid and run considerable health risks in a country where
there is a high maternal mortality rate. This is not surprising, taking into consideration
that drugs used are not standardised, procedures are not documented, information
about side effects is not sufficient, while there is often no limit to the number of IVF
treatments a woman might undergo. Recent research on surrogates has demonstrated
preoccupations related to leaving their children during their stay in sheltered
accommodation for nine months, together with exhaustion and considerable pain after
each IVF treatment (Centre for Social Research 2012). Lack of regulation raises
increasing concerns, not least because surrogates are often destitute and illiterate. They
are kept enclosed in clinics, they do not enjoy counselling or legal services, they are
subjected to decisions taken by the doctors involved and they also undergo tests and
operations, including often unnecessary caesarean sections for quick delivery (Iowa
Institute 2012). Other health issues are to do with contingencies often associated with
preghancies, namely early termination (before two months into the pregnancy), or early
abortion and are accentuated by the need to have a contract to account for them.
Research has shown that doctors are uncomfortable with such contingencies, while it is
claimed that delays in signing a contract entails dangers of exploitation by doctors,
clinics, or intended parents (Centre for Social Research 2012).
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The aftercare of the surrogates is an important issue, particularly in developing
countries. Long-term harmful effects caused by fertility drugs, surgery-related
complications are frequent and might be more acceptable in a developing country
context. Serious conditions like cancer or sterility can also be related to surrogacy. The
question remains as to who bears the responsibility for treating health problems deriving
from surrogacy pregnancies? (Iowa Institute 2012).

The issue of lower cost in less developed countries is one of the main motives behind the
decision of infertile couples to seek cross-border reproductive care. The impact this may
have in the local provision of health services is of increasing importance. Proponents of
medical tourism argue that private health care services to foreigners keep the highly-
skilled personnel in the country and make the same services available to the local
population at lower rates. The counter-argument is that there is internal migration to the
urban centres where the private clinics are and the public system does not benefit
financially (Pallatiyil et al 2010). Medical professionals who would be serving the
taxpayers whose funds have been invested in those facilities are losing out, what
Deonandan (2013) calls ‘misdirection of medical resources’ (p. 155). Nevertheless, much
more empirical research is required to allow for estimates of repercussion that private
arrangements have on the host countries’ health systems and also to ensure that
surrogate mothers’ health is monitored and safeguarded.

1.2.5. Welfare of children

The sudden rupture of the (surrogate) mother-child bond at a very early stage is in itself
a consideration for the welfare of the children. As surrogacy involves both in vitro
fertilisation and relinquishing a child in a similar manner like in adoption, long-term
consequences for the children can be inferred from these (Iowa Institute 2012).

In case the intended parents need to legally adopt the child, the matter becomes more
complex. The fact that custody disputes might arise is also something that cannot be
prevented by legal arrangements and can have impact on children’s wellbeing, as they
are involved in unusual circumstances (more than one family group).

One might argue that such conditions are also encountered in the case of adopted
children. However, the difference lies in the fact that, unlike adoption, which is a
conscious decision to serve the best interests of the child, surrogacy is about a mutual
decision between the surrogate and the commissioning parents taken before the birth of
the child and having as primary objective not the welfare of the child, but the utility
(fulfilment) of an infertile couple (Tieu 2009).

The significant matter of whom the legal system acknowledges as mother of the born
child varies in different national contexts and with respect to different family
arrangements. In Portugal, for instance, in the case of single gay men, the surrogate
mother (genetic surrogate) is legally recognised as the mother of the infant. This raises
issues that can potentially affect the welfare of the child, particularly if it imposes
responsibility on the surrogate (Chaves 2011).

There are a number of circumstances and contingencies that might create friction in the
contractual agreement between the parties and might impact on the future welfare of
children. The risk of opportunistic behaviour by either the parents or the surrogate is
quite relevant. This is often related to asymmetric information, with one of the parties
having access to more or withholding information from the other (Galbraith et al. 2005).
A further problem is that the contractual parties do not always know what their best
interests are. Information uncertainty might contribute to this and can lead to wrong
decisions. As in any contractual arrangement, also, it is more than conceivable that one’s
circumstances might change in the course of surrogacy. If, for example, the child suffers
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from some disability or other condition, in which case serious problems with the
surrogacy arrangement might arise: options such as abortion can be considered but
might also lead to deadlocks due to different perspectives on abortion, the surrogate
mother might want to act contrary to the wishes of the intended parents and so on (Tieu
2009).

As ART is involved in surrogacy, the higher risk of multiple births and prematurity, with
increased chance of death of a child, is a significant health issue for the children and
might also create complications, as the intention of the commissioning parents is often
to have only one child.

1.2.6. Attitudes to surrogacy by the public and the parties involved

Surrogacy remains a very controversial topic and the role of the media contributes to its
negative image, as they only highlight the cases where things have gone wrong. It is
only very recently that surrogacy became a method chosen by both gay and straight
celebrities and has thus received positive media coverage. Yet most intended parents
initially got the idea through television documentaries or magazines (MacCallum et al.
2003). Their overall experience is positive and would recommend surrogacy to friends
with infertility problems.

Not much empirical research has been done in the field of public attitudes towards
surrogacy, but the few studies that have been conducted show that most people are not
in favour for different social and cultural reasons. Religion plays an important role in
shaping negative attitudes. Poote and van den Akker (2009) have found that a very
small proportion of the women who took part in their study showed willingness to act as
surrogate mothers and they did not differentiate between genetic and gestational
surrogacy. They scored high in parenthood scale and upheld traditional values. In many
cases negative attitude or scepticism towards surrogacy seems to be following distrust in
reproductive technologies.

Surrogacy is of particular importance to gay couples in civil unions or marriage, as it
allows them to become parents with a genetic link to their offspring. Significantly, for
gay and lesbian couples parentage is, generally speaking, a conscious decision (Chaves
2011). Studies regarding children born to gay parents (Golombok et al. 2006) and their
development compared to children in traditional families have shown that the quality of
parenting is higher and gay parents enjoy their role more and they are more emotionally
involved. Empirical evidence of this sort might contribute to a shift of attitudes towards
surrogacy, as non-traditional households seem to be increasingly part of the social
picture.

Growing evidence of successful parenting by gay parents will eventually influence public
opinion. Recent research in the US (Bergman et al. 2010) has also shown that gay
couples opting for surrogacy are usually of a particular demographic profile, namely of
very high socio-economic status which can be explained by the high cost of surrogacy.
Nevertheless, they give up their job totally or partially to fulfil their roles as parents,
which has considerable financial implications that worse-off people could not afford.
Their new identity as parents has improved their relationship with their own parents and
family. Another conclusion is that having children through surrogacy is still a matter of
socio-economic status among gay people.

Surrogate mothers’ attitudes remain under-researched. As most countries prohibit
surrogacy, it is very important to conduct research on the views of the experience by
surrogate mothers, especially because they are the most vulnerable parties in terms of
psychological strain.
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1.2.7. Regulation

To evaluate state responses to surrogacy, one should not conflate lack of regulation with
freedom and choice, while viewing regulation as a restricting factor. As Martin (2009)
says the ‘choice’ framework is problematic for reproductive technologies and so is the
human rights one, as definitions of choice and rights tend to vary from state to state.
Whatever the national context, there is a growing market in countries with more
permissive regimes to serve a specific clientele.

Surrogacy is becoming an ever more frequent alternative to adoption. Yet despite its
enormous complexity and its involving up to five different parties (intended parents,
biological mother, biological father, surrogate mother, sperm/egg donors), very little has
been done to regulate it and safeguard their interests.

In the UK surrogacy arrangements are lawful, although they cannot be commercial,
brokered or advertised for commercial exploitation. Surrogacy is facilitated by a number
of non-profit agencies which have sprung and which help establishing contact between
the parties involved. The 2008 Act has permitted advertising by such organisations. It
has also promoted equality between heterosexual and same sex couples regarding
surrogacy, but not for single parents (Fenton et al. 2010). However, the arrangements
involve complex rules on legal parenthood and presuppose the consent of the surrogate
mother and her husband. English law supports surrogacy but seeks to control the form
that it takes (altruistic, consenting, privately-arranged). The underlying logic is one of
preventing women from entering commercial contractual agreements which they might
not be able to fulfil later on and which might thus lead to their exploitation. However, the
counter-argument is that by not allowing enforceable contracts and commercial agencies
surrogacy arrangements are made risky unless of course there is already trust between
the parties involved (Galbraith et al. 2005).

Consequently, looking for surrogacy abroad is much more attractive for British fertility
treatment seekers, as the process is better organised, faster, involving a foreign clinic or
agency and providing an enforceable contract. However, the limitations of the UK law are
bound to affect such parents upon their return (Gamble and Ghevaert 2009).

Those seeking help abroad are faced with challenges such as lack of accurate
information and advice on what is involved, language barriers in the host country and
legal impediments at home after the birth of a child, such as rigid interpretation of
domestic law and parental order procedures, as in the case of the UK, which could affect
the welfare of children and of surrogates and intended parents (Bednall 2011).

Cost is another significant factor in commercial surrogate arrangements. Data are scarce
and rates are different in the different countries which are popular surrogacy
destinations. In the US, for instance, the compensation to the surrogate mother can
range from $15,000 to $25,000, depending on her experience, but the overall cost to the
parents, taking into account that more than one IVF attempts might be needed, might
be as high as $120,000 (Hatzis 2003).

A consequence in the asymmetry of power present in commercial surrogacy
arrangements is that it often induces surrogates to enter into agreements, whose risks
they are not fully aware of. Galbraith et al. (2005) have studied a random sample of
commercial Californian surrogate agencies and they have found that 90% regulate
disbursement of fees to the surrogate mother so as to avoid risks of renegotiation after
the surrogate has become pregnant. Further, they conduct extensive screening to
minimise potential surrogate mothers and commissioning parents with undesirable
behaviour patterns. To reduce the chance that surrogates renege on the contract or are
forced into these arrangements due to poverty pressures, 80% of these agencies make
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sure that surrogates have already a child and they do not receive any kind of financial
support. Moreover, all agency websites contain message boards for sharing lessons
learned by the experience of others. They also organise health and life insurance for the
surrogate mothers, which are necessary conditions of the agreement.

Research on Indian surrogates, however, indicates that their remuneration is not fixed
and is usually determined by the clinic, while it can be delayed for months. Very often it
is not sufficient to make a substantial difference in their lives; it might provide for more
meals for their children, or for their entry level fees in higher education, or enable some
repairs in their home, but not much more.

The need to safeguard their payment, which can be also appropriated by husbands for
drinking or for some unsuccessful enterprise endeavour is imminent, particularly because
of the patriarchal structure of Indian society. Payments to surrogate mothers need to be
harmonised on a global scale in order to prevent exploitation of women in more
disadvantaged positions than that of intended parents, especially in cases of cross-
border arrangements, which can easily lead to benefiting wealthy Westerners at the
expense of destitute women in developing countries (Welstead, 2010; Smolar 2013).
Likewise, surrogates need to be protected from appropriation of their fees by agencies or
doctors (Centre for Social Research 2012). There is a constantly expanding market and
companies operating in developing countries need to be regulated in terms of level of
compensation offered (McEwen, 1999).

Furthermore, increasing commercialisation calls for quality control. It is important that
an international system of clinic accreditation be established so that patients know that
the clinics they use abide by good clinical practice principles. Monitoring the travelling of
patients, highlighting the problems and engaging in public discussion are necessary
actions to enhance the benefit of patients. It is very hard to estimate how many babies
are born to surrogate mothers per year, as quite a lot of data are inaccessible. It seems
that about 750 live births occur per year in the USA alone, out of double number of
surrogate pregnancies (McDermott 2012). Half of live births worldwide occur in the two
countries with permissive regulation and the possibility for compensation of the
surrogate mother, namely India and the USA (Ferraretti et al. 2010).

Other issues to be examined include questions such as who bears the financial burden in
cases of failed pregnancies when surrogate mothers’ health is affected? How can the
health of surrogates be monitored when they live in India or in the Ukraine?*® Issues of
health of the surrogate are taken into account by clinics only as far as the health of the
baby is concerned; the commercial logic seldom allocates to the surrogate resources
beyond what is necessary for the production of a healthy child (Deonandan et al. 2012).
Another unsolved problem is that of ‘imperfect’ children; if they are the product of a
commercial relationship what is their fate and to whom responsibility are they placed
under? (Ber 2000).

Evidence from the US (McEwen 1999; Spar 2012) shows that commercialisation
eventually leads to exploitation of surrogates on low income, while some nations risk
becoming breeding grounds. Race is irrelevant in gestational surrogacy which means
that increasing numbers of women of colour will be offering their services to well-off
white couples. The social divide created due to socio-economic status cleavage between
the contracting parties needs to be addressed by policy-makers and legislators as social
inequalities are not of interest to market forces. As Spar (2012) claims ‘babies are a
good with a totally inelastic demand’ (p. 300) and restricted supply.

30 These two countries are the most popular destinations of EU couples seeking surrogacy abroad

32



A Comparative Study on the Regime of Surrogacy in EU Member States

Commodification arguments about using women’s bodies as rented wombs are valid but
banning a practice in a particular state on ethical grounds, when parties are prepared to
sign contracts elsewhere and evade strict legislation, leaves the road open to
exploitation of vulnerable social groups who are at the mercy of market interests and
lack protection.

Wherever commercial surrogacy is allowed, regulating a fee corresponding to a 9 month
24-hour job could offer a minimum protection for surrogate mothers. Non-negligible
sums would make intended parents more responsible and would provide some safety to
third-world women, whose ‘freedom of choice’ to enter such agreements is highly
debatable. At the same time the pitfall is that the level of payment could act as a factor
boosting supply.

1.2.8. Surrogacy as experience

The aim of this section is to shed light to the personal experience of women involved in
surrogacy arrangements and the way they perceive them. The reason is that there have
only been a limited number of studies addressing the experience of surrogacy which
show that it is conditioned by a host of factors: geographical proximity of intended
parents and surrogates, level of contact or bonding. Nevertheless, the three countries we
have such evidence from, namely the US, the UK and India show remarkable differences.
Surrogates are not a uniform category. Those of the developed world are well-informed,
professionals, parts of networks, and often perfectly capable of negotiating the terms of
contracts. By contrast, their counterparts in developing countries are much more prone
to exploitation, usually very poor and of low educational background.

The psychological impact that relinquishing the child has on the surrogate mother has
been a popular topic of empirical research. What such studies show is how surrogates
deal with it and the ways in which they ‘re-invent’ themselves to cope. It has been
suggested that surrogates deploy ‘cognitive dissonance reduction strategies’ to mitigate
this effect (Tieu 2009). One of the most significant studies has identified that the
perception of the surrogate that the child is not hers is crucial when support services are
removed after birth and surrogates have to give the child away. They experience feelings
of despair, loss and pain (Ragoné 1994). Other studies have indicated that the
experience of relinquishing the child was an unhappy one in the short term, but a good
relationship with the commissioning parents alleviated this feeling, though in one or two
cases the impact was more significant and even led to post-natal depression and feelings
of guilt (Baslington 2002, Palattiyil et al. 2010). Most of the above focus on a European
or US context (e.g. Ragoné 1994), with the exception of a recent study conducted in
Israel (Teman 2010), where surrogacy is tightly controlled by the state and restricted to
Jewish citizens. In this study Israeli gestational surrogates use metaphors of love to
speak of their relationship with the commissioning mother, though they recognise that
they need the fee involved.

An investigation using semi-structured interviews found that surrogacy was a positive
experience, contradicting the potentially negative impact on surrogates. Psychological
consequences were not significant, though some surrogates experienced some problems
immediately after the handover. Genetic surrogates did not seem to feel a special bond
towards the child vis-a-vis gestational ones. The majority of the mothers did not
experience major problems with the intended parents during the process and the quality
of the relationship was not dependent on whether they were previously known to the
commissioning parents. However, the possibility of bias from socially desirable answers
or non-representativeness was pointed out as a limitation of the study (Jadva et al.
2003).
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As surrogacy is a very personal, intimate and invasive relationship, it is only natural that
it involves altruistic motives. Ragoné (1994) found about US surrogates she studied that
payment was not important as motivation and women identified altruistic reasons. A
theme that emerges is that women involved in surrogacy (surrogates and clients) use
notions such as ‘gift-giving’ or ‘sisterhood’ to counterbalance the commercial nature of
the relationship with each other. This discourse focuses either on the child as a gift, or as
motherhood as something that one woman offers to another through developing a strong
bond (Pande 2011). Indeed for many surrogates the relationship with the intended
parents is stronger than with the baby (Berend 2012).

Contract surrogacy is part of a whole culture of commoditisation; however, surrogates
do not see receiving compensation as contradictory to the creation of a personal bond
with intended mothers. If anything, remuneration is seen as a measurement of worth.
They see the relationship with the intended parents as one of mutual benefit, in contrast
to the liberal legal scholars’ approach of viewing it as something giving a net surplus
value for both parties (Berend 2012).

Indian surrogates have different experiences. Surrogacy in India is not regulated by the
state and is supported by the government’s championing of ‘medical tourism’.
Commercial surrogacy was legalised in 2002 but there is no regulation of clinics as yet
(Pande 2011).3! Ethnographic studies are thus of importance also because they expose
the conditions of surrogates in certain clinics: ‘All the surrogates live together, in a room
lined with iron beds and nothing else. Husbands and family members are allowed to visit
but not stay overnight. The women have nothing to do except walk around the hostel
and share their woes, experiences and gossip with the other surrogates while they wait
for the next injection’ (Pande 2011, p.620).

In contrast to their US counterparts, Indian surrogates claimed kinship with the baby
while recognising the right of biological father over the child. There is again deployment
of the gift metaphor but this time by the surrogacy clinic counsellors who indoctrinate
the surrogates into seeing their status as God’s gift which enables them to generate
some income for their families, without becoming too greedy. The perceptions of the
surrogates demonstrated their altruistic nature towards their own children, rather than
towards those of their clients. They also seemed to resist the commercial nature of
surrogacy by establishing relationships with the commissioning mothers, whom they
perceived as hope for a better future out of poverty. Remarkably, the narratives used by
the intended mothers were informed by the rhetoric of ‘mission’; while they accepted
that issues like relaxed laws and control over surrogates were incentives for choosing
India as destination, they emphasised their wish to help a family out of poverty as being
their main motive (Pande 2011). Both interpretations are demonstrative of unequal
power dynamics and status. What is obvious is that all parties try to redefine the
relationship on non-commercial grounds, attributing more a more noble character to a
relationship which starts and usually ends as a transaction.

Other interesting themes emerge from the narratives of all surrogates. The importance
of support from their husbands/partners which is essential for family life at home cuts
across cultures and boundaries. American surrogates appear strong-willed and well-
informed, independent and indifferent to attitudes of others (Ragoné 1994), whereas
their Indian counterparts felt that the surrogacy arrangement had alienated them from
their families and friends. They had been confronted by enmity due to the social stigma
attached to surrogacy in rural India, while clinics did not take any responsibility of their
well-being and re-integration in their community (Centre for Social Research 2012).

31 The finalized version of draft Assisted Reproductive Technology (Regulation) Bill - 2010 has now been
revised by the Ministry of Law & Justice as Assisted Reproductive Technology (Regulation) Bill 2013.
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The Internet has democratised information access for surrogates in the US, who are less
dependent on agencies and can organise support online by sharing information through
joining virtual communities. Using message boards, for instance, women offer each other
advice, share their stories and portray themselves as strong and well-informed, but also
as loving and warm (Berend 2012). Interpretation of their online message boards and
their narratives show that they negotiate meaning in the process. The language of
surrogacy as a ‘labour of love’ and the emphasis on the closeness of the relationship with
the intended parents seem to be dominant and runs against commodification. Indeed,
payment seems to be a sensitive issue and there is awareness that it might be
contradictory with the emotional dimensions involved. Many sad stories have also been
reported about intended parents disappearing or excluding surrogates, emphasising the
commercial side of the relationship and generating obvious feelings of disappointment.
Such experiences are counteracted by collective lessons learned about the purposes of
surrogacy, namely to create a family, rather than build friendships. Sharing meanings by
the communities of surrogates, notably in the online world, enables them to retain a
moral code and feminine values, such as empathy, generosity, autonomy, intelligence
and self-control (Berend 2012).

Evidence from the UK (Jadva et al. 2012), where commercial surrogacy is banned, shows
that often contact between the surrogate and the parents continues after the birth but it
becomes less frequent as time passes, unless the parents had known the surrogate
before. Though such studies suggested a positive relationship between surrogate and
intended parents, this is far from straightforward and might involve prolonged
psychological burden on the surrogate, fear of the parents that the surrogate will
interfere with upbringing, or tensions regarding the frequency of contact (Iowa Institute
2012).

Moreover, children’s views on surrogacy remain an unexplored area. Research from the
UK involving intended parents who had disclosed to their children aged 7-10 that they
had been born by surrogate mothers, whom they already knew, shows that most of
them were either indifferent or positive to surrogacy (Jadva et al. 2012). They saw
surrogates as women who helped their mothers have them and praised their altruism.
This attitude may change when they are teenagers and will be in a position to fully
understand what surrogacy means. The same study showed that parents had no problem
to reveal the link with the surrogate mother when it was a case of gestational surrogacy.
It was not the same when it came to traditional surrogacy; almost half of the parents did
not disclose the information.

1.2.9. Concluding remarks

Despite prohibition and often negative attitudes and moral reservations, surrogacy
practices persist. The desire for perpetuating their genes will make infertile people cross
boundaries in search of ways to fulfil their procreation aspirations (Gamble and Ghevaert
2009). Countries have ethical obligations to consider the effects of their own restrictive
reproductive policies. Prohibiting surrogate practices in the West leads to the expansion
of a foreign market for such practices and opens up exploitation dynamics (Crozier
2010).

Regulating the surrogate practice towards mutually beneficial ends is a key direction
(Deonandan 2013). Lack of adequate regulation will contribute to the maintenance of a
global black market of surrogacy services, with considerable risks and exposure of
women to trafficking, exploitation, coercion. Legal contracts need to evolve as to
safeguard the interests of surrogate mothers, taking into consideration the inescapable
fact that surrogacy decisions are taken under certain personal circumstances, which
might change over time. Surrogacy contracts should include clauses on medical
insurance and emergency needs of the surrogate mother. Provisions as to coverage of
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her medical needs in case of failed pregnancy and compensation for her family and
children in case she dies during pregnancy or labour must also be included (Palattiyil
2010). Entitlement to counselling services are often under-estimated, as many cases for
post-surrogacy disputes demonstrate the lack of psychological preparation of the parties
involved for what surrogacy entails (McDermott 2012). In any case, the legality of
contracts should not be compromised by the involvement of agents with profit and other
non-altruistic motives, whose only interest is to serve their clients and provide them with
children, disregarding the need for emotional fulfilment and alleviation of the often harsh
circumstances dominating the life of surrogate mothers (Centre for Social Research
2012).

Various feminist arguments for and against surrogacy might shift as surrogacy
arrangements change. Liberal approaches will continue to emphasise autonomy and free
will as pivotal in one’s decision to resort in surrogacy. For these reasons, regulatory
steps need to be taken, so as to leave room for autonomy and self-determination,
necessary ingredients of a democratic society. Exploitation and coercion, hitherto
unpleasant realities for surrogate mothers, notably in the developing world, will need to
be prevented through relevant policies.

Globalisation, the main driving force behind the growing surrogacy market ought to be
coupled with the aspiration of globalising nhorms determining surrogacy arrangements so
that a global regime of surrogacy emerges, in which negative dimensions are mitigated
and the North/South divide as to income, education and power is not mirrored in the
surrogacy arena. Cross-border reproductive care needs to combine business ethics with
medical ethics: ‘to find a comfortable space between medicine and commerce, utilising a
hybrid ethical framework that refuses to compromise the essential role of a clinician,
which is to always act in the best interests of the person under care, with respect to her
health’ (Deonandan 2013, p.170).

What is seen as law evasion in certain national contexts which leads people to cross
borders, may be a deliberate safety valve to national policy-makers and legislators which
reduces pressure for domestic law reforms. This makes the need for regulation on EU
level imperative to safeguard health and safety. Issues such as lack of reimbursement
for treatments received in other countries, differences in procedure such as psychological
screening of all parties involved, are matters that need to be looked into. Legalising nond
commercial gestational surrogacy in a strict regulatory framework is seen by some
(Dermout et al. 2010, McDermott 2012) as the pragmatic way forward.

As very little empirical research has been done in the area of surrogacy, there is a
growing need for studies which will focus on surrogates, their concerns, experience and
attitudes. Such findings will shed light on a world hitherto unfamiliar to policy-makers
and medical tourists and will hopefully lead to more ethical and fair future policies.
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2. LEGAL ANALYSIS - NATIONAL LEGISLATION AND
CASE LAW

2.1. OVERVIEW

This section presents an analysis of national legal regimes pertaining to surrogacy. This
legal focus of the study will be divided into two parts:

Part A

i) Legislation, draft legislation and other formal provisions (e.g. professional
organisations and foreign office guidelines) in EU Member States and an
indicative number of non-EU jurisdictions, which operate to facilitate
surrogacy agreements, whether fully or partially.

ii) Case law interpreting the above provisions and/or dealing with subsequent legal
disputes that have appeared before the courts.

Given the time and budgetary confines of this study, we have not attempted to provide a
complete catalogue of all national legislative approaches to surrogacy agreements.*?
Instead, we have confined the parameters of this study to a detailed analysis of all
relevant legislation and draft legislation in EU Member States and an indicative number
of legislative case studies from non-EU jurisdictions, which provide useful comparisons.
In relation to EU Member States, we have also included reference to non-legal, but
otherwise formal guidelines that concern surrogacy agreements. The selection of our
legislative case studies is explained below and the analysis is organised according to the
different legislative approaches that we have identified.

Part B

iii) Case law in EU Member States where there is a legal vacuum in relation to
surrogacy.
iv) Case law in EU Member States where surrogacy in all forms is legally prohibited.

The purpose of this part is to investigate the role of the courts in EU Member States
where there is either no express legal provision for surrogacy, or where surrogacy in all
forms is legally prohibited. In the preliminary work for this study, all relevant case law
was identified and organised according to the legal issues being addressed. This
schematic organisation of the case law has been refined and developed for presentation
in the Final Report.

Before moving to a fuller consideration of the substantive legal issues addressed by this
section we first provide a justification for our selected case studies.

2.1.1. Selection of case studies

In the preparatory work for this study, we investigated whether any EU Member States
had a legislative framework that operated to regulate, facilitate and enforce surrogacy
arrangements. It soon became apparent that Greece was the only Member State to have
such a legislative regime in place. As a consequence, we took the decision to give the
term ‘express provision’ a wide interpretation, in order to further capture:

32 This is being attempted elsewhere, at least in relation to the domestic legal approach of different countries to
cross-border surrogacy agreements: Katarina Trimmings and Paul Beaumont (eds) International Surrogacy
Arrangements: Legal Regulation at the International Level (Hart Publishing: forthcoming May 2013).
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e partial legislative frameworks relating to the transfer of legal parenthood after
birth to the intended parent(s);

e draft legislation;

e professional or regulatory guidelines relating to the facilitation of surrogacy by a
fertility clinic; and

¢ formal guidelines on citizenship acquisition following a cross-border surrogacy
arrangement.

On this interpretation, seven Member States were indicated in the Inception Report for
further investigation (Belgium, Bulgaria, Greece, Ireland, Netherlands, Romania, UK).
Further country specific research confirmed the suitability of all-but-one of these Member
States for this component of the study (the draft legislation proposals in Romania were
not taken forward - see country report on Romania, Annex). The justifications for
including each Member State in this component of the research are presented in the
following table.

Table 5 : Member States with ‘express provision’ for surrogacy

Member
State

Belgium

Bulgaria

Greece

Ireland
Netherlands

UK

Reason

There is no express provision in Belgian law for surrogacy. However, four
legislative proposals have been tabled for discussion at parliamentary
assemblies.

There is a general legal prohibition against surrogacy in Bulgaria.
However, draft legislation has recently been considered by parliament.>?
Greece has a legislative framework for altruistic gestational surrogacy
involving judicial pre-approval of the surrogacy agreement, which is then
enforceable. While a number of restrictions apply, the aim of the Greek
legislation was to provide a comprehensive and facilitative framework for
altruistic gestational surrogacy.

There is no express provision in Irish law for surrogacy. However, formal
guidelines relating to citizenship and cross-border surrogacy
arrangements have recently been published by the Minister for Justice,
Equality and Defence.

There is no express provision in Dutch law for surrogacy. However,
fertility clinics that provide IVF for surrogacy arrangements have, since
1998, been legally required to abide by the professional regulations of the
Dutch Society for Obstetrics and Gynaecology.

The UK has two pieces of legislation on surrogacy. The Surrogacy
Arrangements Act 1985 makes it clear that surrogacy contracts are not
enforceable and criminalises certain activities relating to commercial
surrogacy. The ‘Parental Order’ provisions in the Human Fertilisation and
Embryology Act 2008 allow for the transfer of legal parenthood from the
surrogate mother (and father) to the intended parents. Finally, the Home
Office has published guidelines on immigration and cross-border
surrogacy.

33 Note that during the life-time of this study, many key personnel in the Bulgarian government resigned,
resulting in parliament initiating a ‘state of emergency’, whereby only essential issues and measures are
currently being addressed. This has meant a significant delay with the progress of the draft legislation relating

to surrogacy.
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Given that one of the key aims of the study is to analyse different legislative approaches
to surrogacy, it would be limiting to have restricted this component of the research to
Member State case studies. We have therefore included a small number of indicative
case studies from non-EU jurisdictions, to allow for a more thorough consideration of the
models of legislation that are possible.

The justifications for including each case study in this component of the research are
presented in the following table.

Table 6 : Non-EU jurisdictions that will be examined

Australia

Russia

South
Africa

Surrogacy is legally regulated at the state rather than federal level in
Australia. Most states have recently enacted legislation which places
restrictions on the practice of surrogacy and facilitates the post-birth transfer
of legal parenthood to the intended parent(s), subject to certain conditions.
Despite such explicit legal regimes, difficulties persist, particularly in relation
to intra-state surrogacy arrangements across Australia and cross-border
surrogacy arrangements. In addition, the Family Law Council has
commenced work on a Research Reference from the Attorney-General’s office
into family formation and the law, to include an inquiry into legal issues
associated with surrogacy, such as cross-border and civil status issues.
Russia is regarded as having one of the most permissive surrogacy regimes.
This is due to the eligibility requirements being fairly relaxed (the main
restriction being that the intended mother has to have some sort of medical
condition which prevents her from carrying a pregnancy to term) and the fact
that the intended parent(s) can be registered as the child’s legal parents
from birth. Also, both altruistic and commercial surrogacies are permitted
under the Family Code of Russia (articles 51-54). However, there are two
other important restrictions in the Russian legal framework: the surrogate
mother must not also be the genetic mother of the child (i.e. only gestational
surrogacy agreements fall under the legal framework) and she must give her
consent to the registration of the intended parent(s) as the legal parent(s) of
the child. It will be useful for the study to detail the specifics of the Russian
legal framework, given that it is so commonly perceived as particularly
permissive.

South Africa has recently instigated a court approval procedure for surrogacy
agreements. As such, it is similar to the legal framework in Greece and will
act as a useful comparator regime. There are various restrictions (e.g.
arrangements should be altruistic rather than commercial, domicile
requirements, eligibility criteria for the surrogate mother, and sometimes a
genetic connection is required between the intended parent(s) and the child)
but in some circumstances the intended parent(s) can be recognised as the
child’s legal parent(s) from the moment of birth and single persons and
same-sex couples are not excluded. The High Court has also issued guidance
on when surrogacy agreements will be validated. In this guidance, the court
was particularly concerned with the socio-economic context in which
surrogacy operates. It will therefore be extremely useful for the study to
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analyse the legal framework and court guidance in order to better assess
how certain social justice issues may be countenanced by law.

us Several states in the US expressly regulate surrogacy, to include permitting
commercial surrogacy and providing for the intended parent(s) to be the
legal parent(s) from the moment of birth. Rather than provide an overview of
the different legislative approach in these states, we have provided a detailed
case study of a state with an established legislative framework.

Illinois: has legislation which sets out the terms of legally valid gestational
surrogacy agreements. Under the Illinois legislation, legal parenthood can be
framed prior to the child’s birth, so that the intended parent(s) are the legal
parents upon the child’s birth. This makes the Illinois legislation similar to the
legal frameworks in Greece and South Africa. However, unlike Greece and
South Africa, the court does not have a pre-approval role; instead, lawyers
are charged with ensuring that all the terms of legislation are satisfied in the
particular surrogacy agreement. Illinois therefore provides a further
comparative dimension to the legislative case studies.

2.2. PART A: EXPRESS PROVISION FOR SURROGACY AND ASSOCIATED
CASE LAW

2.2.1. Legislation and draft legislation

The following sections examine models of legislation and draft legislation relating to the
facilitation, or sometimes partial <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>