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_________________ 

OPINION 

_________________ 

JULIA SMITH GIBBONS, Circuit Judge.  Pierre Salame Ajami �³6DODPH´�� SHWLWLRQHG�

for the return of his two minor children under the Hague Convention on Civil Aspects of 

International Abduction.  The children were removed from Venezuela, their country of habitual 

residence, to the United States by their mother, VerRQLFD� 7HVFDUL� 6RODQR� �³7HVFDUL´����

The GLVWULFW�FRXUW�JUDQWHG�6DODPH¶V�SHWLWLRQ�DQG�RUGHUHG�WKH�FKLOGUHQ�EH�UHWXUQHG�WR�9HQH]XHOD���

We affirm.    

I. 

Tescari and Salame are Venezuelan citizens and have two minor children together, EAST 

and PGST.  In 2018, Tescari removed the children from their home in Barquisimeto, Venezuela, 

and brought them with her to the United States.  Salame filed a petition under the Hague 

&RQYHQWLRQ� VHHNLQJ� WKH� FKLOGUHQ¶V� UHWXUQ� RQ� )HEUXDU\� ���� ������ � 7HVFDUL� DQG�� DV� GHULYDWLYH�

family members, the children were granted asylum in the United States on June 10, 2019.  The 

GLVWULFW�FRXUW�KHOG�D�EHQFK�WULDO�RQ�6DODPH¶V�SHWLWLRQ�RQ�-XO\�����-XO\�����$XJXVW����DQG�'HFHPEHU�

6, 2019.   

The parties stipulated to the applicability of the Convention and to the following facts: 

����($67�DQG�3*67�DUH�XQGHU�WKH�DJH�RI�VL[WHHQ������($67�DQG�3*67¶V�KDELWXDO�
residence is Venezuela for the purposes of the Convention; (3) Petitioner had 
rights of custody, as contemplated by the Convention, under Venezuelan law at 
the time the Children were removed from Venezuela; (4) Petitioner was 
exercising rights of custody with respect to the minor Children at the time 
Respondent removed them from Venezuela; (5) Pursuant to the Hague 
Convention, Respondent wrongfully removed the Children from Venezuela and 
their retention in the United States is wrongful under Venezuelan law; and 
(6) Petitioner filed his Petition for Return on February 20, 2019, which is within 
RQH�\HDU�RI�WKH�&KLOGUHQ¶V�UHPRYDO�IURP�9HQH]XHOD��� 

Ajami v. Solano, No. 3:19-cv-00161, 2020 WL 996813, at *3 (M.D. Tenn. Feb. 28, 2020).  This 

VWLSXODWLRQ�HVWDEOLVKHG�6DODPH¶V�SULPD�IDFLH�FDVH�RI�ZURQJIXO�UHPRYDO��VR�WKH�RQO\�LVVXH�EHIRUH�

the district court was whether Tescari established an affirmative defense under Article 13(b) of 
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the Hague Convention, Oct. 25, 1980, T.I.A.S. No. 11,670.  See 22 U.S.C. § 9003(e)(2); 

Friedrich v. Friedrich, 78 F.3d 1060, 1067 (6th Cir. 1996).  

The district court concluded Tescari failed to establish, by clear and convincing evidence, 

her affirmative defense that returning the children to Venezuela would subject them to a grave 

risk of physical or psychological harm or otherwise place them in an intolerable situation.  It 

WKHUHIRUH�JUDQWHG�6DODPH¶V�SHWLWLRQ�DQG�RUGHUHG�WKDW�WKH�FKLOGUHQ�EH�UHWXUQHG�WR�9HQH]XHOD��� 

II. 

In 1988, the United States ratified the Hague Convention, which Congress implemented 

through the International Child Abduction Remedies Act, 102 Stat. 437, as amended, 22 U.S.C. 

§ 9001 et seq�� � 7KH� &RQYHQWLRQ� DWWHPSWV� ³>W@R� DGGUHVV� µWKH� SUREOHP� RI� LQWHUQDWLRQDO� FKLOG�

abductions during domestic GLVSXWHV�¶´� � Lozano v. Montoya Alvarez, 572 U.S. 1, 4 (2014) 

�FLWDWLRQ� RPLWWHG��� � ³,W� LV� WKH� &RQYHQWLRQ¶V� FRUH� SUHPLVH� WKDW� µWKH� LQWHUHVWV� RI� FKLOGUHQ . . . in 

PDWWHUV�UHODWLQJ�WR�WKHLU�FXVWRG\¶�DUH�EHVW�VHUYHG�ZKHQ�FXVWRG\�GHFLVLRQV�DUH�PDGH�LQ�WKH�FKLOG¶s 

FRXQWU\�RI�µKDELWXDO�UHVLGHQFH�¶´��Monasky v. Taglieri, 140 S. Ct. 719, 723 (2020) (alteration in 

original) (citation omitted).  Generally, the Convention requires the prompt return of children 

wrongfully removed from their country of habitual residence.  Id.  But certain exceptions apply.  

$�FRXUW�³LV�QRW�ERXQG�WR�RUGHU�WKH�UHWXUQ�RI�WKH�FKLOG>UHQ@�LI . . . there is a grave risk that [their] 

return would expose the child[ren] to physical or psychological harm or otherwise place the 

child[ren] in an intolHUDEOH� VLWXDWLRQ�´� � &RQYHQWLRQ�� DUW�� ���E��� � 7KH� SDUW\� VHHNLQJ� WR� DYRLG�

UHPRYDO�PXVW�GHPRQVWUDWH�WKLV�H[FHSWLRQ�DSSOLHV�³E\�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH�´�����8�6�&��

§ 9003(e)(2)(A).   

In cases involving a petition under the Hague Convention for return of children, we 

UHYLHZ�WKH�GLVWULFW�FRXUW¶V�ILQGLQJV�RI�IDFW�IRU�FOHDU�HUURU���Simcox v. Simcox, 511 F.3d 594, 601 

��WK�&LU����������:H�UHYLHZ�GH�QRYR�WKH�GLVWULFW�FRXUW¶V�DSSOLFDWLRQ�RI�WKH�&RQYHQWLRQ�WR�WKH�IDFWV�

and its conclusions about American, foreign, and international law.  Id.  Whether a child would 

EH�H[SRVHG�WR�D�³JUDYH�ULVN´�RI�KDUP�RU�UHWXUQHG�WR�DQ�³LQWROHUDEOH�VLWXDWLRQ´�DUH�PL[HG�TXHVWLRQV�

of law and fact that we also review de novo.  Id.; Blondin v. Dubois, 238 F.3d 153, 158 (2d Cir. 
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2001) (³7KH�'LVWULFW� &RXUW¶V� application of the Convention to the facts it has found, like the 

interpretation RI�WKH�&RQYHQWLRQ��LV�VXEMHFW�WR�GH�QRYR�UHYLHZ�´��� 

:H� DIILUP� WKH� GLVWULFW� FRXUW¶V� FRQFOXVLRQ� WKDW� 7HVFDUL� IDLOHG� WR� SUHVHQW� FOHDU� DQG�

convincing evidence that an Article 13(b) exception applies.  She failed to demonstrate that 

returning the children to Venezuela would expose them to a grave risk of physical or 

psychological harm or otherwise subject them to an intolerable situation.  On appeal, Tescari 

aUJXHV� WKH�GLVWULFW� FRXUW¶V� FRQFOXVLRQ�ZDV� HUURU�EHFDXVH� WKH� FKLOGUHQ¶V� IDWKHU� LV� SK\VLFDOO\� DQG�

verbally abusive; Venezuela is a zone of war and famine; and the Venezuelan court system is 

XQDEOH�WR�DGMXGLFDWH�WKH�SDUWLHV¶�FXVWRG\�GLVSXWH�� �6KH�IXUWKHU�FODLms the district court failed to 

SURSHUO\�FRQVLGHU�KHU�DQG�WKH�FKLOGUHQ¶V�JUDQW�RI�DV\OXP���:H�DGGUHVV�HDFK�RI�KHU�FODLPV�LQ�WXUQ�� 

A. 

Tescari claims that returning the children to Venezuela would expose them to a grave risk 

RI�KDUP�GXH�WR�6DODPH¶V�DOOHJHG�KLVWRU\�RI�GRPHVWLF�YLROHQFH���,Q�D�+DJXH�&RQYHQWLRQ�FDVH��RXU�

precedent establishes three broad categories of abuse: minor, clearly grave, and cases in the 

PLGGOH��LQ�ZKLFK�WKH�DEXVH�³LV�VXEVWDQWLDOO\�PRUH�WKDQ�PLQRU��EXW�LV�OHVV�REYLRXVO\�LQWROHUDEOH�´��

Simcox������)��G�DW����í���� �$�FDVH�LQYROYLQJ�UHODWLYHO\�PLQRU�DEXVH�ZRXOG�OLNHO\�QRW�SRVH�D�

grave risk to the child nor place the child in an intolerable situation.  See id. at 607.  In such 

cases, the district court has no discretion to refuse the petition to return because the Article 13(b) 

threshold has not been met.  Id.  A case in which the abuse is clearly grave typically involves 

³FUHGLEOH�HYLGHQFH�RI�VH[XDO�DEXVH��RWKHr similarly grave physical or psychological abuse, death 

WKUHDWV��RU�VHULRXV�QHJOHFW�´��Id��DW����í�����&DVHV�LQ�WKH�PLGGOH�FDWHJRU\�FDOO�IRU�D�IDFW-intensive 

LQTXLU\�LQWR�³WKH�QDWXUH�DQG�IUHTXHQF\�RI�WKH�DEXVH��WKH�OLNHOLKRRG�RI�LWV�UHFXUUHQFH��DQG�ZKHWKHr 

there are any enforceable undertakings that would sufficiently ameliorate the risk of harm to the 

FKLOG�FDXVHG�E\�LWV�UHWXUQ�´��Id. at 608.  

First, Tescari contends the district court erred in finding that the claimed abuse towards 

her, which was allegedly witnessed by the children, falls into the category of minor abuse.  

Tescari claims that Salame physically abused her by dragging her through the house by her hair, 

resulting in three bruises, and verbally abused her by telling her she can hang herself. She also 
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DUJXHV�WKH�GLVWULFW�FRXUW�IDLOHG�WR�FRQVLGHU�WKH�³HQWLUH�PRVDLF´�RI�WKH�SDUWLHV¶�UHODWLRQVKLS�DQG�WKXV�

erred in finding that there was no pattern of violent and abusive behavior.  CA6 R. 42, Appellant 

$PHQGHG� %U��� DW� ��í���  The district court found that Tescari established one incident of 

physical abuse by Salame towards her in 2013, although it did not conclusively determine what 

happened.  See Ajami, 2020 WL 996813, at *8 �³$OWKRXJK� WKH� &RXUW� ILQGV� WKDW� VRPHWKLQJ�

happened between [Salame] and [THVFDUL@�RQ�RQH�RFFDVLRQ�LQ�������>7HVFDUL¶V@�YDJXH�UHIHUHQFH�

to other incidents of violence is insufficient to establish that these additional incidents of abuse 

RFFXUUHG�´��� � ,W�DOVR�GHWHUPLQHG�WKDW� WKH�SDUWLHV�³KDYH�D� WXPXOWXRXV�UHODWLRQVKLS� WKDW�QHJDWLYely 

DIIHFWV�($67�DQG�3*67�´��Id. at *7.  Over the course of its multiday trial, the district court heard 

testimony and considered evidence from both parties, and it was unable to find that Salame ever 

abused the children.  The district court made credibility determinations, and its factual 

FRQFOXVLRQV�UHJDUGLQJ�7HVFDUL¶V�DOOHJDWLRQV�RI�DEXVH�DUH�QRW�FOHDUO\�HUURQHRXV��� 

For comparison, in Simcox, the petitioner repeatedly beat his children by hair pulling, ear 

pulling, and belt whipping.  511 F.3d at 599.  +H� DOVR� EDQJHG� WKH� UHVSRQGHQW¶V� KHDG� RQ� WKH�

window of a car in which they were travelling and struck her in front of the children.  Id.  There, 

ZH�KHOG�WKDW�WKH�DEXVH�IHOO�LQWR�WKH�PLGGOH�FDWHJRU\�EHFDXVH�LW�ZDV�³VRPHZKDW�OHVV�VHULRXV�WKDQ�

the abuse in whiFK�RWKHU�FRXUWV�KDYH�UHIXVHG�WR�RUGHU�UHWXUQ�«�>E@XW�>ZDV@�DOVR�GHFLGHGO\�more 

serious than the abuse in those cases . . . LQ�ZKLFK�FRXUWV�KDYH�GHFOLQHG�WR�ILQG�D�µJUDYH�ULVN¶�RI�

KDUP�´��Id. at 609.  Here, the district court found one credible incident of abuse.  This incident²

even when considered alongside the other alleged and unproven conduct²is clearly less serious 

and less frequent than the middle-level abuse detailed in Simcox.  We agree with the district 

FRXUW¶V�FRQFOXVLRQ�WKDW�WKH�RQH�LQFLGHQW�RI�DEuse falls into the relatively minor category, and we 

HFKR� LWV� FRPPHQW� WKDW� FDOOLQJ� VXFK� DEXVH� ³UHODWLYHO\�PLQRU´�GRHV� QRW�PHDQ�ZH� ILQG� DQ\� W\SH��

level, or frequency of abuse acceptable.  Rather, the abuse does not rise to the level of a viable 

defense to tKH�FKLOGUHQ¶V�UHWXUQ�XQGHU�$UWLFOH����E�� 

 6HFRQG�� 7HVFDUL� FODLPV� WKH� GLVWULFW� FRXUW� HUUHG� EHFDXVH� ³DQ� RUGHU� RI� UHWXUQ� PXVW� EH�

supported by evidence of no potential future KDUP� WR� WKH� &KLOGUHQ�´� � &$�� 5�� ���� $SSHOODQW�

Amended Br., at 39.  But this is only a relevant inquiry once the Article 13(b) threshold has been 

met and the case involves clearly grave abuse.  Simcox, 511 F.3d at 608 (explaining the court 
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should refuse to grant a petition of return in cases where the abuse falls into the clearly grave 

cateJRU\�³XQOHVV�µWKH�UHQGHULQJ�FRXUW�>FDQ@�VDWLVI\�LWVHOI�WKDW�WKH�FKLOGUHQ�ZLOO�LQ�IDFW��DQG�QRW�MXVW�

LQ�OHJDO�WKHRU\��EH�SURWHFWHG�LI�UHWXUQHG�WR�WKHLU�DEXVHU¶V�FXVWRG\¶´��TXRWLQJ�Van De Sande v. Van 

De Sande, 431 F.3d 567, 570 (7th Cir. 2005))).  Because the abuse in this case is relatively 

minor, the district court had no discretion to refuse the petition nor to consider evidence of 

potential future harm.   

B. 

 7HVFDUL�FODLPV�WKH�GLVWULFW�FRXUW�³HUUHG�LQ�ILQGLQJ�WKDW�WKH�FKLOGUHQ�GR�QRW�IDFH�D�JUDYH�ULVN�

oI� SK\VLFDO� RU� SV\FKRORJLFDO� KDUP� IURP� D� UHWXUQ� WR� 9HQH]XHOD�� D� ]RQH� RI� ZDU� DQG� IDPLQH´��

thereby placing herself and the children in an intolerable situation.  CA6 R. 42, Appellant 

$PHQGHG�%U��� DW� ���� �7KH� GLIIHUHQFH� EHWZHHQ� H[SRVLQJ� D� FKLOG� WR� D� ³JUDYH� ULVN� RI� KDUP´� DQG�

VXEMHFWLQJ�D�FKLOG�WR�DQ�³LQWROHUDEOH�VLWXDWLRQ´�LV�QRW�FOHDUO\�HVWDEOLVKHG�LQ�RXU�FRXUW¶V�SUHFHGHQW���

%XW� DQ� ³µLQWROHUDEOH� VLWXDWLRQ¶� PXVW� EH� GLIIHUHQW� IURP� µSK\VLFDO� RU� SV\FKRORJLFDO� KDUP�¶� EXW�

QHYHUWKHOHVV�VHULRXV�´�PHDQLQJ�³HLWKHU�LW�FDQnot be borne or endured, or it fails some minimum 

VWDQGDUG�RI�DFFHSWDELOLW\�´��Pliego v. Hayes������)��G������������WK�&LU����������$Q�³LQWROHUDEOH�

VLWXDWLRQ´�FDQ�DULVH�ZKHQ�WKH�VWDWH�RI�KDELWXDO�UHVLGHQFH�LV�H[SHULHQFLQJ�FLYLO�LQVWDELOLW\���See id. 

at 232í���� � 6LPLODUO\�� D� JUDYH� ULVN� RI� KDUP� H[LVWV�ZKHQ� ³UHWXUQ� RI� WKH� FKLOG� SXWV� WKH� FKLOG� LQ�

imminent danger prior to the resolution of the custody dispute²e.g., returning the child to a 

]RQH�RI�ZDU��IDPLQH��RU�GLVHDVH�´��Friedrich, 78 F.3d at 1069.  But an intolerable situation does 

QRW�DULVH�PHUHO\�ZKHQ�WKH�FKLOG�ZRXOG�EH�UHWXUQHG�WR�D�FRXQWU\�³where money is in short supply, 

RU�ZKHUH�HGXFDWLRQDO�RU�RWKHU�RSSRUWXQLWLHV�DUH�PRUH�OLPLWHG�WKDQ�LQ�WKH�UHTXHVWHG�6WDWH�´��Id. at 

����í�����:KHWKHU�UHYLHZHG�IRU�JUDYH risk of harm or intolerable situation, this is an inquiry that 

HYDOXDWHV�ERWK�9HQH]XHOD¶V�RYHUDOO�GDQJHURXVQHVV�DQG�WKH�SDUWLFXODU�FLUFXPVWDQFHV�WKH�FKLOGUHQ�

would face if returned to Venezuela.  See Mendez Lynch v. Mendez Lynch, 220 F. Supp. 2d 1347, 

1364 (M.D. Fla. 2002); see also Pliego, 843 F.3d at 232 (citing id��DW�����í���� 

First, we note the lack of precedent identifying any country as a zone of war sufficient to 

trigger the grave risk or intolerable situation exception.1  In Silverman v. Silverman, the Eighth 

 
1Neither the district court nor the parties cite any cases to the contrary.  
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&LUFXLW�RYHUWXUQHG�WKH�GLVWULFW�FRXUW¶V�FRQFOXVLRQ�WKDW�YLROHQFH�LQ�,VUDHO�³FRQVWLWXWH>G@�D�µ]RQH�RI�

ZDU�¶�ZDUUDQWLQJ�DSSOLFDWLRQ�RI�WKH�µJUDYH�ULVN¶�H[FHSWLRQ�´������)��G������������WK�&LU����������

It based its decision, in part, on the fact that schools and businesses were open, the general 

regional violence threatened everyone in Israel, and it was not putting the children in any more 

specific danger than when their mother voluntarily moved them there.  Id.   

Turning to Venezuela, a district court in Massachusetts noted that the conditions in the 

FRXQWU\�DUH�³DQDORJRXV�WR�FRXQWULHV�H[SHULHQFLQJ�ZDU��IDPLQH��RU�GLVHDVH��VXFK�DV�6\ULD��6RPDOLD��

$IJKDQLVWDQ�� DQG� ,UDT�´� KRZHYHU� LW� GLG� QRW� QHHG� WR� GHWHUPLQH�ZKHWKHU� WKH� FKLOG�ZRXOG� IDFH� D�

grave risk of harm if returned to Venezuela because the child had reached a degree of maturity 

for his preference to be considered.  Avendano v. Balza, 442 F. Supp. 3d 417, 431 (D. Mass. Feb. 

25, 2020), DII¶G, 985 F.3d 8 (1st Cir. 2021).  On the other hand, a district court in Florida recently 

FRQVLGHUHG� 9HQH]XHOD¶V� IRRG� DQG� PHGLFLQH� VKRUWDJHV� DQG� YLROHQW� SURWHVWV�� DQG� LW� KHOG� WKHVH�

conditions do not rise to the level of a zone of war, famine, or disease.  Crespo Rivero v. 

Carolina Godoy, No. 18-cv-23087, 2018 WL 7577757, at *4 (S.D. Fla. Oct. 12, 2018).  We also 

note that Venezuela is not actively torn by civil war²it remains a single integrated country 

capable of signing international treaties.  As such, it remains a fellow signatory to the Hague 

Convention.   

Here, the parties presented evidence of the humanitarian and political crises unfolding in 

Venezuela and evidence of the particular circumstances the children would face if returned.  

Admissible evidence included testimony regarding the frequent protests in Barquisimeto, an 

incident of criminal violence against the family in their home approximately ten years ago, and 

shortages of gas, water, food, electricity, and medication.  But the district court also received 

evidence that the protests are avoidable by not traveling on certain streets, the grocery store near 

6DODPH¶V�KRPH�LV�VWRFNHG�ZLWK�IRRG�DQG�ZDWHU��6DODPH¶V�KRPH�LV�HTXLSSHG�ZLWK�D�JHQHUDWRU��WKH�

family has access to medical care and medication, and the children will return to their school and 

soccer teams.  Ultimately, Tescari and Salame paint very different pictures of family life in the 

FKLOGUHQ¶V� KRPH� FRXQWU\�� � &RQVLGHULQJ� ERWK� SDUWLHV¶� HYLGHQFH�� WKH� GLVWULFW� FRXUW� GHWHUPLQHG�

Salame could provide the children with shelter, food, and medication in Venezuela.  This factual 

finding is not clearly erroneous.  
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We recognize that Venezuela has been suffering from years-long, well-documented 

political and socioeconomic crisis, characterized by economic instability, power outages, food 

and medicine shortages, and violent protests.  But we must base our decision on the record 

evidence, and we are required to consider the particular circumstances to which the children are 

returning.  EAST and PGST are being returned to a home with adequate shelter, food, water, and 

medical care.  Although the conditions in Venezuela are less stable than those the children likely 

enjoyed in Murfreesboro, Tennessee, this does not mean they would face an intolerable situation 

or a grave risk of harm upon return.  Despite 9HQH]XHOD¶V� SROLWLFDO� VFKLVPV� DQG� FLYLO� XQUHVW��

Tescari failed to introduce sufficient evidence that it is a zone of war, famine, or disease 

warranting an Article 13(b) affirmative defense.  

C. 

Tescari argues the district court erred by concluding that the Venezuelan court system 

FDQ� DGMXGLFDWH� WKH� SDUWLHV¶� FXVWRG\� GLVSXWH�  She claims her custody dispute cannot be 

DGMXGLFDWHG� LQ� KHU� FKLOGUHQ¶V� KRPH� FRXQWU\� EHFDXVH� VKH� ³FDQQRW� WUDYHO� WR� 9HQH]XHOD� WR�

participate in custody proceedings, nor will the Venezuelan court system meaningfully 

DGMXGLFDWH� FXVWRG\�´� DQG� WKLV� FRQVWLWXWHV an intolerable situation.  CA6 R. 42, Appellant 

Amended Br., at 30.  In Pliego��ZH�KHOG�WKDW�DQ�³LQWROHUDEOH�VLWXDWLRQ´�FDQ�³HQFRPSDVV�VLWXDWLRQV�

where the courts of the state of habitual residence are practically or legally unable to adjudicate 

FXVWRG\�´  843 F.3d at 232.  Whether an intolerable situation exists is a mixed question of fact 

DQG� ODZ� ZH� UHYLHZ� GH� QRYR�� EXW� WKH� GLVWULFW� FRXUW¶V� XQGHUO\LQJ� IDFWXDO� GHWHUPLQDWLRQ� WKDW�

Venezuelan courts can adjudicate custody is reviewed for clear error.  See id. �³>(@YHQ�WKRXJK�D�

showing that Turkish courts could not properly adjudicate custody in this case could amount to 

an intolerable situation, the district court did not clearly err as a matter of fact in finding that 

7XUNLVK�FRXUWV�FRXOG�DGMXGLFDWH�FXVWRG\�´).  

Tescari does not argue she is legally unable to adjudicate custody in Venezuela.  Rather, 

VKH�FODLPV�WKDW�VKH�FDQQRW�SDUWLFLSDWH�LQ�FXVWRG\�SURFHHGLQJV�WKHUH�EHFDXVH�VKH�³FDQQRW�WUDYHO�WR�

9HQH]XHOD�ZLWKRXW�D�JUDYH�ULVN�RI�KDUP�WR�KHUVHOI�´��&$��5������Appellant Amended Br., at 30.  

She argues that because she was granted political asylum in the United States, allegedly due to 

her fear of the Maduro regime, she cannot return to adjudicate custody as it would place her in an 
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intolerable situation or subject her to a grave risk of harm.  Notably, this is not an argument she 

UDLVHG� LQ� WKH� GLVWULFW� FRXUW� SURFHHGLQJV�� � *HQHUDOO\�� ZH� ³GHFOLQH� WR� HQWHUWDLQ� DUJXPHQWV� QRW�

SUHVHQWHG�LQ�WKH�ILUVW�LQVWDQFH�WR�WKH�WULDO�FRXUW�´��Brown v. Crowe, 963 F.2d 895, 897 (6th Cir. 

��������$OWKRXJK�7HVFDUL¶V�FODLP�RI�IHDU�PD\�EH�UHOHYDQW�WR�KHU�DELOLW\�WR�DGMXGLFDWH�FXVWRG\�LQ�

Venezuela, this is a matter of first impression on appeal, and we decline to consider it.  

 Tescari next argues that the district court erred in concluding that she failed to prove the 

corruption of the Venezuelan courts and the undue influence of Salame.  Tescari points to 

testimony about general corruption in the Venezuelan judiciary, testimony about persecution of 

political opposition leaders, and her atWRUQH\¶V�WHVWLPRQ\�DERXW�SURFHHGLQJV�EHLQJ�ELDVHG�LQ�IDYRU�

RI� 6DODPH� GXH� WR� KLV� SROLWLFDO� FRQQHFWLRQV�� � +RZHYHU�� WKHUH� ZDV� DOVR� HYLGHQFH� WKDW� 7HVFDUL¶V�

attorney has been able to file documents, review case files, and even secured a new judge to 

oversee the SDUWLHV¶�FXVWRG\�GLVSXWH�DIWHU�UHTXHVWLQJ�UHFXVDO�RI� WKH�SUHYLRXV�MXGJH�� �8OWLPDWHO\��

the district court found that delays in court proceedings among the parties and other examples of 

SXUSRUWHG�FRUUXSWLRQ�³DUH�QRW�VR�VHYHUH�DV�WR�LQGLFDWH�WKH�9HQH]XHODQ�Fourts are corrupt or that 

WKH\�ZRXOG�EH�XQDEOH�WR�IDLUO\�DGMXGLFDWH�WKH�FXVWRG\�GLVSXWH�´��Ajami, 2020 WL 996813, at *19.  

This factual finding is not clearly erroneous, and any defects in the Venezuelan court system fall 

short of what is required for an intolerable situation.  Pliego, 843 F.3d at 235. 

D. 

Lastly, Tescari argues the district court failed to properly consider her grant of asylum, 

WKHUHE\�³WKUHDWHQ>LQJ@�WKH�VRYHUHLJQW\�RI�WKH�H[HFXWLYH�EUDQFK�´��&$��5������$SSHOODQW�$PHQGHG�

Br., at 43.  She clDLPV�WKH�GLVWULFW�FRXUW¶V�RUGHU�HIIHFWXDWLQJ�UHWXUQ��GHVSLWH�WKH�FKLOGUHQ¶V�DV\OHH�

VWDWXV�� XVXUSV� &RQJUHVV¶V� DXWKRULW\� DQG� UHQGHUV� QXOO� WKH� H[HFXWLYH� EUDQFK¶V� DV\OXP�

determination.  (Id. at 25.)  :H�ILQG�7HVFDUL¶V�DUJXPHQW�ZLWKRXW�PHULW�EHFDXVH�WKH�GLVWULFt court 

has the authority to order the return of wrongfully removed children, regardless of whether the 

children were previously granted asylum.   

The Fifth Circuit considered a similar question in Sanchez v. R.G.L., 761 F.3d 495 (5th 

Cir. 2014).  In Sanchez�� WKUHH�FKLOGUHQ�VRXJKW� UHYHUVDO�RI� WKH�GLVWULFW� FRXUW¶V� ILQGLQJ�XQGHU� WKH�

Convention that they should be returned to their mother in Mexico.  Id. at 499.  While their 
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appeal was pending, the children were granted asylum in the United States pursuant to 8 U.S.C. 

§ ������ZKLFK�VWDWHV�³WKH�$WWRUQH\�*HQHUDO�«�VKDOO�QRW�UHPRYH�RU�UHWXUQ�WKH�DOLHQ�WR�WKH�DOLHQ¶V�

FRXQWU\�RI�QDWLRQDOLW\�´� �Id. DW����í���� �7KLV�JUDQW�RI�DV\OXP�LV�GLVFUHWLRQDU\�DQG�UHTXLUHV�WKDW�

the recipieQW�KDYH�VXIIHUHG�SDVW�SHUVHFXWLRQ�RU�GHPRQVWUDWH�D�³ZHOO-founded fear of persecution 

on account of race, religion, nationality, membership in a particular social group, or political 

RSLQLRQ�´����8�6�&��� 1101(a)(42)(A), incorporated by 8 U.S.C. § 1158(b)(1)(B)(i).  On appeal, 

WKH� FKLOGUHQ� DUJXHG� WKDW� WKH� JUDQW� RI� DV\OXP� VXSHUVHGHG� WKH� GLVWULFW� FRXUW¶V� RUGHU�� � Sanchez, 

761 F.3d at 509.  

The Fifth Circuit rejected this argument, refusing to hold that the grant of asylum must be 

revoked before the children could be returned to Mexico.  Id. DW�������7KH�FRXUW�KHOG�WKDW�³>W@KH�

language of the INA indicates that the discretionary grant of asylum is binding on the Attorney 

*HQHUDO�RU�6HFUHWDU\�RI�+RPHODQG�6HFXULW\�´��Id.  +RZHYHU��QR�DXWKRULW\�ZDV�RIIHUHG�³WKDW�WKH�

discretionary grant of asylum confers a right to remain in the country despite judicial orders 

XQGHU� WKLV� &RQYHQWLRQ�´� � Id.  MoreoveU�� ³>W@KH� DV\OXP� JUDQW� GRHV� QRW� VXSHUFHGH� WKH�

HQIRUFHDELOLW\�RI�D�GLVWULFW�FRXUW¶V�RUGHU�WKDW�WKH�FKLOGUHQ�VKRXOG�EH�UHWXUQHG�WR�WKHLU�PRWKHU��DV�

that order does not affect the responsibilities of either the Attorney General or Secretary of 

Homeland SecuriW\� XQGHU� WKH� ,1$�´� � Id.  The court recognized that the factors relevant to an 

DV\OXP�JUDQW�PD\�DOVR�EH�³UHOHYDQW�WR�ZKHWKHU�WKH�+DJXH�&RQYHQWLRQ�H[FHSWLRQV�WR�UHWXUQ�VKRXOG�

DSSO\�´��Id. But Sanchez did not hold that the fact asylum was granted, in and of itself, is a basis 

for remand.  Id.  Rather, it was the newly available evidence associated with the asylum 

proceedings that the Fifth Circuit remanded for the district court to consider.  )XUWKHU��³>G@HVSLWH�

similarities, the asylum finding that the children have a well-founded fear of persecution does not 

substitute for or control a finding under Article 13(b) of the Convention about whether return 

µZRXOG� H[SRVH� WKH� FKLOG� WR� SK\VLFDO� RU� SV\FKRORJLFDO� KDUP� RU� RWKHUZLVH� SODFH� WKH� FKLOG� LQ� DQ�

intolerable situDWLRQ�¶´��Id. (citation omitted).  

 The case before us is slightly different in that Tescari and, derivatively, the children were 

granted asylum before the district court ordered return of the children.  But, as in Sanchez, she 

and the children were granted asylum under 8 U.S.C. § ������DQG�ZH�DGRSW� WKH�)LIWK�&LUFXLW¶V�

UHDVRQLQJ� KHUH�� � ³7KH� MXGLFLDO� SURFHGXUHV� XQGHU� WKH�&RQYHQWLRQ� GR� QRW� JLYH� WR� RWKHUV�� HYHQ� D�
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JRYHUQPHQWDO�DJHQF\��DXWKRULW\�WR�GHWHUPLQH�>WKH@�ULVNV´�FKLOGUHQ�PD\�IDFH�XSRQ�UHWXUQ�WR�WKHLU�

country of habitual residence.  Sanchez, 761 F.3d at 510.  7KXV�� ³DQ� DV\OXP� JUDQW� GRHV� QRW�

remove from the district court the authority to make controlling findings on the potential harm to 

WKH�FKLOG�´��Id.  The district court made independent findings on whether the children would face 

an intolerable situation or a grave risk of harm in Venezuela, considering all offered, admissible, 

DQG�UHOHYDQW�HYLGHQFH���³7KH�SULRU�FRQVLGHUDWLRQ�RI�VLPLODU�FRQFHUQV�LQ�D�GLIIHUHQW�IRUXP´�PD\�EH�

relevant, but a grant of asylum does not strip the district court of its authority to make controlling 

findings regarding circumstances the children may face upon return.  Id.  

We also note the difference in evidentiary burdens between asylum proceedings and 

those under the ConventioQ¶V�IUDPHZRUN���7R�EH�JUDQWHG�DV\OXP��HOLJLELOLW\�PXVW�EH�VKRZQ�E\�D�

preponderance of the evidence.  See 8 C.F.R. § 1208.13(a), (b)(1)(i).  But for an Article 13(b) 

affirmative defense to apply, the respondent must establish the exception by clear and convincing 

evidence.  22 U.S.C. § 9003(e)(2).  Additionally, the opportunity for participation by interested 

parties may be different²here, Salame did not participate in the asylum proceedings.  

$OWKRXJK� WKH� )LIWK� &LUFXLW� YDFDWHG� WKH� GLVWULFW� FRXUW¶V� UHWXUQ� RUder and remanded the 

PDWWHU� WR� WKH� GLVWULFW� FRXUW� WR� FRQVLGHU� WKH� QHZO\� ³DYDLODEOH� HYLGHQFH� IURP� WKH� DV\OXP�

SURFHHGLQJV�´� ZH� GR� QRW� ILQG� UHPDQG� QHFHVVDU\� KHUH�� � Sanchez, 761 F.3d at 511.  Here, the 

district court did not explicitly mention the grant of asylum in its Order.  But the grant of asylum 

ZDV�GLVFXVVHG�DW�WULDO��DQG�WKH�GLVWULFW�FRXUW�DGPLWWHG�LQWR�HYLGHQFH�7HVFDUL¶V�³$V\OXP�$SSURYDO´�

document.2  Tescari had the opportunity to present evidence from the asylum proceedings, which 

may have also been relevant to the instant proceedings, to the district court but failed to do so.  

Now, on appeal, she fails to point to any evidence that would have been elicited from the asylum 

proceedings that the district court failed to cover over the course of the four-day trial.  Her 

DUJXPHQW� UHVWV� VROHO\� RQ� WKH� GLVWULFW� FRXUW¶V� ODFN� RI� D� GLVFXVVLRQ� RI� WKH� HIIHFW� RI� WKH� JUDQW� RI�

DV\OXP� LWVHOI� LQ� LWV� 2UGHU�� � %XW� D� JUDQW� RI� DV\OXP� GRHV� QRW� VXEVWLWXWH� IRU� WKH� GLVWULFW� FRXUW¶V�

determination that Tescari failed to establish an Article 13(b) affirmative defense based on grave 

 
2On appeal, Salame claims we may not rely on this document, marked D-20 at trial, because it was not 

DGPLWWHG� LQWR�HYLGHQFH�� �$OWKRXJK�6DODPH¶V�DWWRUQH\�REMHFWHG� WR�'-20 when it was shown to Tescari at trial, she 
withdrew her objection the next day.  The updated exhibit list also indicates that D-20 was admitted.   
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risk of harm or intolerable situation. Nor does it substitute for our own de novo finding of the 

same.  

While the factors that go into a grant of asylum may be relevant to determinations under 

the Hague Convention,3 the district court has a separate and exclusive responsibility to assess the 

DSSOLFDELOLW\�RI�DQ�$UWLFOH����E��DIILUPDWLYH�GHIHQVH���:H�UHMHFW�7HVFDUL¶V�DUJXPHQW�WKDW�D�JUDQW�

of asylum deprives federal courts of authority to enforce the Hague Convention.  

III. 

 :H�DIILUP� WKH�GLVWULFW� FRXUW¶V� RUGHU� WKDW�($67�DQG�3*67�EH� UHWXUQHG� WR� WKHLU� KDELWXDO�

residence in Venezuela. 

  

 
3We do not hold that a district court need not consider a grant of asylum at all.  Rather, under these 

circumstances, in which Tescari had the opportunity to present evidence related to her asylum to the district court 
and fails to point to any evidence from the asylum proceedings that may also have been relevant to the Article 13(b) 
analysis, remand is not necessary for the district court to mention the piece of paper itself.  The effects of the asylum 
JUDQW�PD\� EH� UHOHYDQW� WR� WKH�$UWLFOH� ���E�� DQDO\VLV�� EXW� 7HVFDUL¶V� DUJXPHQW� RQ� DSSHDO� LV� WKDW� WKH� GLVWULFW� FRXUW¶V�
IDLOXUH� WR� H[DPLQH� KHU� DV\OXP�JUDQW� ³WKUHDWHQV� WKH� VRYHUHLJQW\� RI� WKH� H[HFXWLYH� EUDQFK�´� �&$��5�� ����$SSHOODQW�
Amended Br., at 43.   This argument is without merit and irrelevant to the Article 13(b) analysis.  Insofar as Tescari 
argues the grant of asylum affects her other claims, these issues were not raised in the district court and, as discussed 
above, we decline to consider them.  
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_________________ 

DISSENT 

_________________ 

 KAREN NELSON MOORE, Circuit Judge, dissenting.  The Hague Convention governs 

proceedings when children are wrongfully removed from their country.  But other international 

and domestic human rights obligations provide special protections for refugees.  Although grants 

of asylum do not control the outcome of a proceeding under the Hague Convention, they do 

inform WKH� +DJXH� &RQYHQWLRQ¶V application, and a district court abuses its discretion when it 

declines even to consider them.  I respectfully dissent. 

A.  Statutory and International Law Background 

 Before turning to the specifics of this case, I start by discussing the mandates imposed by 

the Hague Convention and international and domestic asylum law.  The Hague Convention on 

the Civil Aspects of InternatioQDO� &KLOG� $EGXFWLRQ� KDV� WKH� GXDO� SXUSRVHV� RI� ³VHFXU>LQJ@� WKH�

SURPSW� UHWXUQ� RI� FKLOGUHQ� ZURQJIXOO\� UHPRYHG� WR� RU� UHWDLQHG� LQ� DQ\� &RQWUDFWLQJ� 6WDWH´� DQG�

³HQVXU>LQJ@� WKDW� ULJKWV� RI� FXVWRG\� DQG� RI� DFFHVV� XQGHU� WKH� ODZ� RI� RQH� &RQWUDFWLQJ� 6WDWH� DUH�

effectively rHVSHFWHG�LQ�WKH�RWKHU�&RQWUDFWLQJ�6WDWHV�´��+DJXH�&RQYHQWLRQ��DUW�����2FW������������

7�,�$�6�� 1R�� �������� ����� 8�1�7�6�� ��� �³+DJXH� &RQYHQWLRQ´��� � :URQJIXO� UHPRYDOV� DQG�

UHWHQWLRQV� DUH� WKRVH� WKDW� DUH� ³LQ� EUHDFK� RI� ULJKWV� RI� FXVWRG\� � . . under the law of the State in 

ZKLFK� WKH�FKLOG�ZDV�KDELWXDOO\�UHVLGHQW� LPPHGLDWHO\�EHIRUH� WKH� UHPRYDO�RU� UHWHQWLRQ´� LI�³WKRVH�

rights were actually exercised . . . or would have been so exercised but for the removal or 

UHWHQWLRQ�´��Id. art. 3. 

 The International Child Abduction Remedies Act �³,&$5$´�, 22 U.S.C. §§ 9001±11, 

implements the Hague Convention.  ICARA provides that parents may petition a federal or state 

court to return children who have been wrongfully removed, id. § 9003(b), and the petitioner 

must show by a prepondHUDQFH� RI� HYLGHQFH� ³WKDW� WKH� FKLOG� KDV� EHHQ� ZURQJIXOO\� UHPRYHG� RU�

UHWDLQHG�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�&RQYHQWLRQ�´�id. § �����H�����$����³>$@�FRXUW�LQ�WKH�DEGXFWHG-

to nation has jurisdiction to decide the merits of an abduction claim, but not the merits of the 

XQGHUO\LQJ�FXVWRG\�GLVSXWH�´��Friedrich v. Friedrich, 78 F.3d 1060, 1063 (6th Cir. 1996). 
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 The Hague Convention establishes various affirmative defenses for respondents who 

RSSRVH�FKLOGUHQ¶V�UHWXUQ���7ZR�DUH�UHOHYDQW�WR�WKLV�FDVH���7KH�ILUVW��IRXQG�LQ�Article 13(b), applies 

ZKHQ� ³WKHUH� LV� D� JUDYH� ULVN� WKDW� >WKH� FKLOG¶V@� UHWXUQ� ZRXOG� H[SRVH� WKH� FKLOG� WR� SK\VLFDO� RU�

SV\FKRORJLFDO�KDUP�RU�RWKHUZLVH�SODFH�WKH�FKLOG�LQ�DQ�LQWROHUDEOH�VLWXDWLRQ�´��7KH�VHFRQG��IRXQG�

LQ�$UWLFOH� ���� LV� RSHUDWLYH�ZKHQ� ³>W@KH� UHWXrn of the child . . . would not be permitted by the 

fundamental principles of the requested State relating to the protection of human rights and 

IXQGDPHQWDO� IUHHGRPV�´� �$� UHVSRQGHQW�PXVW� HVWDEOLVK� WKHVH� GHIHQVHV� E\� FOHDU� DQG� FRQYLQFLQJ�

evidence.  22 U.S.C. § 9003(e)(2). 

 $OWKRXJK� WKHVH� H[FHSWLRQV� DUH� ³QDUURZ�´� WKH\� DUH� QRW� LQVLJQLILFDQW�� � ��� 8�6�&��

§ �����D������ � 7KLV� FRXUW� KDV� SUHYLRXVO\� FDXWLRQHG� DJDLQVW� ³PDNLQJ� WKH� WKUHVKROG� VR�

insurmountable that district courts will be unable to exercise any discretion in all but the most 

HJUHJLRXV� FDVHV�´� � Simcox v. Simcox, 511 F.3d 594, 608 (6th Cir. 2007).  These affirmative 

GHIHQVHV� DUH� LPSRUWDQW� EHFDXVH� ³WKH� &RQYHQWLRQ¶V� PDQGDWH� RI� UHWXUQ� JLYHV� ZD\� EHIRUH� WKH�

primary interest of any person in not being exposed to physical or psychRORJLFDO�GDQJHU�´��Id. at 

609 (internal quotation omitted). 

 The affirmative defenses are implicated when a family has received asylum.  To qualify 

IRU�DV\OXP��D�SHUVRQ�PXVW�KDYH�EHHQ�SHUVHFXWHG�RU�KDYH�³D�ZHOO-founded fear of persecution on 

account of race, religion, nationality, membership in a particular social group, or political 

RSLQLRQ�´����8�6�&��� 1101(a)(42), incorporated by 8 U.S.C. § �����E�����%��L����³,Q�WKH�FDVH�RI�

DQ�DOLHQ�JUDQWHG�DV\OXP�´�DV�LV�WKH�FDVH�ZLWK�7HVFDUL�DQG�KHU�FKLOGUHQ��³WKH�$Wtorney General . . . 

VKDOO�QRW�UHPRYH�RU�UHWXUQ�WKH�DOLHQ�WR�WKH�DOLHQ¶V�FRXQWU\�RI�QDWLRQDOLW\�´��Id. § 1158(c)(1)(A). 

 5HFRJQL]LQJ� WKH�RYHUODS�EHWZHHQ� WKH�+DJXH�&RQYHQWLRQ¶V�DIILUPDWLYH�GHIHQVHV�DQG� WKH�

asylum inquiry, the Fifth Circuit held in Sanchez v. R.G.L., 761 F.3d 495, 510 (5th Cir. 2014), 

WKDW�³>W@KH�FKLOGUHQ¶V�DV\OXP�JUDQW�� . . is relevant to whether the Hague Convention exceptions to 

UHWXUQ� VKRXOG� DSSO\�´� � 7KH� )LIWK� &LUFXLW� UHFRJQL]HG� WKDW� ³>W@KH� GLVWULFW� FRXUW� PDNHV� DQ�

independent finding of SRWHQWLDO�KDUP�WR�WKH�FKLOGUHQ�´�LQ�SDUW�EHFDXVH�³WKH�HYLGHQWLDU\�EXUGHQV�

LQ�WKH�DV\OXP�SURFHHGLQJV�DQG�WKRVH�XQGHU�,&$5$¶V�IUDPHZRUN�DUH�GLIIHUHQW�´��Id.  Nonetheless, 

LW�FRQFOXGHG�WKDW�³JUDQWV�RI�DV\OXP�DUH�UHOHYDQW�WR�DQ\�DQDO\VLV�RI�ZKHWKHU�WKH�$UWLFOH 13(b) or 20 

H[FHSWLRQ� DSSOLHV�´� � Id. DW� ����� � 7KH� )LIWK� &LUFXLW� UHPDQGHG� WKH� FDVH� WR� WKH� GLVWULFW� FRXUW� ³WR�
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consider the asylum grants, assessments, and any related evidence not previously considered that 

UHODWHV� WR� ZKHWKHU� $UWLFOH� ���E�� RU� ��� DSSOLHV�´1  Id.  In short, although the Fifth Circuit 

acknowledged that an asylum grant does not control the outcome of a case brought pursuant to 

the Hague Convention, the asylum grant is relevant, and the district court should consider it. 

 At least one court outside of the United States has considered the interplay between 

asylum and the Hague Convention.  In A.M.R.I. v. K.E.R., [2011] O.N.C.A. 417 (Can. Ont. 

C.A.), the Court of Appeals for Ontario that held that the Hague Convention did not require the 

return of a child who had been granted refugee status.  The Canadian court explained: 

[T]he principle of non-refoulement is directly implicated where the return of a 
refugee child under the Hague Convention is sought.  Nothing in the [Immigration 
and Refugee Protection Act (IRPA)] purports to exempt child refugees from the 
application of s. 115 in a Hague Convention case.  Nor does the Hague 
Convention purport to elevate its mandatory return policy above the principle of 
non-refoulement. 

In our view, properly interpreted, the Hague Convention contemplates respect for 
DQG�IXOILOOPHQW�RI�&DQDGD¶V�QRQ-refoulement obligations.  Specifically, art. 13(b) 
of the Hague Convention permits the refusal of an order of return concerning a 
child, who would otherwise be automaticall\�UHWXUQDEOH�XQGHU�DUW������LI�³WKHUH�LV�
a grave risk that his or her return would expose the child to physical or 
SV\FKRORJLFDO�KDUP�RU�RWKHUZLVH�SODFH� WKH�FKLOG� LQ� DQ� LQWROHUDEOH� VLWXDWLRQ�´� � ,Q�
addition, art. 20 provides for the denial of an order of return if it would not be 
SHUPLWWHG� ³E\� WKH� IXQGDPHQWDO� SULQFLSOHV� RI� WKH� UHTXHVWHG� 6WDWH� UHODWLQJ� WR� WKH�
SURWHFWLRQ�RI�KXPDQ�ULJKWV�DQG� IXQGDPHQWDO� IUHHGRPV�´� � ,Q�DFFRUGDQFH�ZLWK� WKH�
interpretive principles set out above, arts. 13(b) and 20 must be construed in a 
manner that takes account of the principle of non-refoulement. 

[2011] O.N.C.A. 417 ¶¶ 67±���� � 7KH� FRXUW� IXUWKHU� H[SODLQHG� WKDW� ³>X@QGHU� ERWK� V�� ���� RI� WKH�

IRPA and its international human rights obligations, Canada is prohibited from engaging in the 

UHIRXOHPHQW�RI�&RQYHQWLRQ�UHIXJHHV��LQFOXGLQJ�UHIXJHH�FKLOGUHQ�´��Id. ¶ �����³&RQVHTXHQWO\��WKH�

H[FHSWLRQ�WR�UHWXUQ�XQGHU�DUW�����LV�HQJDJHG�LQ�FDVHV�LQYROYLQJ�UHIXJHH�FKLOGUHQ�´��Id.  Likewise, 

³ZKHQ�D�FKLOG�KDV�EHHQ� UHFRJQL]HG�DV�D�&RQYHQWLRQ� UHIXJHH�E\ the [Immigration and Refugee 

%RDUG@��D�UHEXWWDEOH�SUHVXPSWLRQ�DULVHV�WKDW�WKHUH�LV�D�ULVN�RI�SHUVHFXWLRQ�RQ�UHWXUQ�RI�WKH�FKLOG�´�

 
1$IWHU�WKH�)LIWK�&LUFXLW¶V�GHFLVLRQ��WKH�PRWKHU�ZLWKGUHZ�KHU�UHTXHVW�IRU�WKH�FKLOGUHQ¶V�UHWXUQ��VR�WKH�GLVWULFW�

court never considered this issue.  Sanchez v. Sanchez, No. SA-12-CA-568-XR, 2015 WL 3448009, at *6 (W.D. 
Tex. May 27, 2015). 
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ZKLFK�³FOHDUO\�LPSOLFDWHV�WKH�W\SH�RI�KDUP�FRQWHPSODWHG�E\�DUW�����E��RI�WKH�+DJXH�&RQYHQWLRQ�´��

Id. ¶ 74. 

 The Canadian courW¶V�RSLQLRQ�LV�³HQWLWOHG�WR�FRQVLGHUDEOH�ZHLJKW´�EHFDXVH�LW�FRPHV�IURP�

D�³VLVWHU�VLJQDWRU\�´��Abbott v. Abbott, 560 U.S. 1, 12 (2010) (quoting El Al Israel Airlines, Ltd. 

v. Tsui Yuan Tesng������8�6���������������������³7KH�SULQFLSOH�DSSOLHV�ZLWK�VSHFLDO�Iorce here, 

IRU�&RQJUHVV�KDV�GLUHFWHG�WKDW�µXQLIRUP�LQWHUQDWLRQDO�LQWHUSUHWDWLRQ�RI�WKH�&RQYHQWLRQ¶�LV�SDUW�RI�

WKH�&RQYHQWLRQ¶V� IUDPHZRUN�´� � Id. (quoting 42 U.S.C. §§ 11601(b)(3)(B), now codified at 22 

U.S.C. § 9001(b)(3)(B)). 

 To summarize:  the Hague Convention generally favors the return of children, but its 

affirmative defenses create exceptions.  As both domestic and international courts have 

recognized, those defenses are implicated when a party has received asylum.  With this as 

background, I turn to Article 13(b), Article 20, and their application in this case. 

B.  Article 13(b) 

 )LUVW��WKH�DV\OXP�JUDQWV�LPSOLFDWH�WKH�FRXUW¶V�DQDO\VLV�XQGHU�$UWLFOH����E����7KLV�SURYLVLRQ�

FUHDWHV�DQ�DIILUPDWLYH�GHIHQVH� WR� WKH�+DJXH�&RQYHQWLRQ¶V� UHTXLUHPHQWV�ZKHQ�³WKHUH is a grave 

ULVN�WKDW�>WKH�FKLOG¶V@�UHWXUQ�ZRXOG�H[SRVH�WKH�FKLOG�WR�SK\VLFDO�KDUP�RU�RWKHUZLVH�SODFH�WKH�FKLOG�

LQ�DQ�LQWROHUDEOH�VLWXDWLRQ�´��+DJXH�&RQYHQWLRQ��DUW�����E����7KH�³LQWROHUDEOH-VLWXDWLRQ´�H[FHSWLRQ�

LQ�$UWLFOH����E�� LV� ³GLIIHUHQW� IURP�µSK\VLFDO�RU�SV\FKRORJLFDO�KDUP�¶�EXW�QHYHUWKHOHVV� VHULRXV�´��

Pliego v. Hayes������)��G������������WK�&LU��������� �$Q�LQWROHUDEOH�VLWXDWLRQ�HLWKHU�³FDQQRW�EH�

ERUQH�RU�HQGXUHG��RU�LW�IDLOV�VRPH�PLQLPXP�VWDQGDUG�RI�DFFHSWDELOLW\�´��Id.  In a case such as this, 

in whLFK�D�SDUHQW�LV�JUDQWHG�DV\OXP�DQG�FKLOGUHQ�DUH�JUDQWHG�GHULYDWLYH�DV\OXP��WKH�³JUDYH�ULVN�

RI�KDUP´�H[FHSWLRQ�LV�QRW�LPSOLFDWHG��EXW�WKH�³LQWROHUDEOH�VLWXDWLRQ´�H[FHSWLRQ�LV� 

 The intolerable-VLWXDWLRQ� H[FHSWLRQ� ³FDQ� HQFRPSDVV� VLWXDWLRQV� ZKHUH� WKH� FRXUWV� Rf the 

VWDWH� RI� KDELWXDO� UHVLGHQFH� DUH� SUDFWLFDOO\� RU� OHJDOO\� XQDEOH� WR� DGMXGLFDWH� FXVWRG\�´� � Pliego, 

843 F.3d at 232.  This exception is highly relevant in a case such as this, in which a parent has 

received asylum.  In Pliego, we looked to decisions by foreign courts that held that the exception 

applied when a parent was unable to return to the country to which the other parent sought to 

have the child returned.  Id. at 234±35 (collecting cases); see Neumann v. Neumann, 684 F. 
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$SS¶[������������WK�&LU����������)RU�H[DPSOH��$XVWUDOLDQ�FRXUWV�KDYH�ORRNHG�WR�ZKHWKHU�D�SDUHQW�

is able to get a visa to return to the country where the custody proceedings would have taken 

place.  See State Cent. Auth. of Victoria v. Ardito (Unreported, Family Court of Australia, Joske 

J, 29 October 1997) ¶ ����$XVWO����³>7@KH�IDFW�WKDW�WKH�UHVSRQGHQW�LV�XQDEOH�WR�JDLQ�HQWU\�LQWR�WKH�

United States for the purpose of appearing in these proceedings, amounts to what can only be 

described as a serious denial of natural justice. . . . Accordingly, I am of the opinion that the fact 

that the respondent is denied entry into the United States constitutes a grave, or in this case an 

DOPRVW� FHUWDLQ� ULVN�� WKDW� WKH� FKLOG�<�ZLOO� EH� SODFHG� LQ� DQ� LQWROHUDEOH� VLWXDWLRQ�´��� �$�&DQDGLDQ�

court has similarly suggested that a situation may be intolerable when a parent is unable to leave 

the country to participate in custody proceedings in other countries.  See Chan v. Chow, [2001] 

199 D.L.R. 4th 478, ¶¶ 65±66 (Can. B.C.C.A.). 

 The district court did not analyze whether Tescari can return to Venezuela.  It did not 

consider the grant of asylum.2  The district coXUW�HYDOXDWHG�WKH�FKLOGUHQ¶V�OLYLQJ�VLWXDWLRQ whether 

7HVFDUL� ³FKRRVHV� WR� UHWXUQ� WR� 9HQH]XHOD� ZLWK� WKH� &KLOGUHQ´� RU� ³FKRRVHV� QRW� WR� UHWXUQ� WR�

9HQH]XHOD�ZLWK� WKH�&KLOGUHQ�´� �Ajami v. Solano, No. 3:19-cv-00161, 2020 WL 996813, at *9 

(M.D. Tenn. Feb. 28, 2020).  It also analyzed whether corruption in the Venezuelan courts 

rendered them unable to adjudicate the custody dispute.  Id. at *18±20.  However, it never 

FRQVLGHUHG� 7HVFDUL¶V� JUDQW� RI� DV\OXP� LQ� HLWKHU� RI� WKHVH� GLVFXVVLRQV�� � 1RU� GLG� LW� PDNH� DQ�

independent assessment of whether Tescari would be able to return to Venezuela, let alone 

whether she would be able to do so in light of her asylum status.3 

This oversight is significant.  Even apart from the risks that an asylee faces in their home 

country, an asylXP�JUDQW� LPSDFWV� WKDW� SHUVRQ¶V� DELOLW\� WR� UHWXUQ�� � ,QGLYLGXDOV�ZKR� DUH� JUDQWHG�

asylum in the United States may be unable to return to their home country without facing a 

substantial risk that their asylum will be revoked.  See U.S. Citizen & Immigration Servs., Policy 

 
27KH�GLVWULFW�FRXUW�RSLQLRQ�GLVFXVVHV�DV\OXP�RQO\�LQ�WKH�FRQWH[W�RI�6DODPH¶V�WHVWLPRQ\�WKDW�KH�GLG�QRW�JLYH�

permission for Tescari to travel abroad with the children because he believed Tescari was planning to seek asylum in 
the United States.  2020 WL 996813, at *2, 5. 

37KH�PDMRULW\�LQFRUUHFWO\�LPSOLHV�WKDW��RQ�DSSHDO��7HVFDUL¶V�DV\OXP�DUJXPHQW�LV�ZKROO\�GLVFRQQHFWHG�IURP�
her Article 13(b) analysis.  Maj. Op. at 12 Q���� �+RZHYHU�� 7HVFDUL¶V� Erief explicitly links her asylum grant, her 
inability to return to Venezuela, and Article 13(b). Appellant Br. at 30±31. 
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Manual, Chapter 6 ± Termination of Status and Notice to Appear Considerations, (A)(1), 

https://www.uscis.gov/policy-manual/volume-7-part-m-chapter-6. 

 Children are placed in an intolerable situation when their parent is forced to choose 

between the risk that the parent will lose their asylum status in the United States and the risk that 

the parent will lose custody of the children if the parent fails to return to the country in which 

FXVWRG\�ZLOO�EH�DGMXGLFDWHG���$OWKRXJK�7HVFDUL¶V�DWWRUQH\�KDV continued to litigate on her behalf 

in Venezuelan courts despite her absence, see, e.g., R. 101 (Tr. at 46) (Page ID #2658), it is 

unclear how effective these efforts can be.  At the very least, the situation that the family in this 

case confronts is akin to a situation in which a parent cannot return the country of residence²a 

situation that our court has recognized as intolerable in Pliego, and that other signatories have 

likewise recognized as intolerable. 

 The intolerableness of this situation is further heightened in the asylum context because a 

FKLOG¶V� SDUHQW�PXVW� FKRRVH� EHWZHHQ� OLYLQJ� LQ� WKH� VDPH� FRXQWU\� DV� WKH� FKLOG� DQG� DYRLGLQJ� WKH�

SDUHQW¶V� RZQ�ZHOO-IRXQGHG� IHDU� RI� SHUVHFXWLRQ�� � ³>7@KH�&RQYHQWLRQ¶V�PDQGDWH� RI� UHWXUQ� JLYHV�

way before the primary interest of any person in not being exposed to physical or psychological 

GDQJHU>�@´��Simcox, 511 F.3d at 609 (citations and internal quotation marks omitted)).  It cannot 

be the case that the Hague Convention was intended to require the removal of children in such 

circumstances. 

 7KH�PDMRULW\¶V�FRQWUDU\�KROGLQJ�UHOLHV�DOPRVW�H[FOXVLYHO\�RQ�WKH�)LIWK�&LUFXLW¶V�RSLQLRQ�LQ�

Sanchez, but it is irreconcilable with Sanchez¶V�KROGLQJ���,W�LV�WUXH�WKDW�WKH�)LIWK�&LUFXLW�KHOG�WKDW�

³WKH�DV\OXP�ILQGLQJ�WKDW�WKH�FKLOGUHQ�Kave a well-founded fear of persecution does not substitute 

IRU�RU�FRQWURO�D�ILQGLQJ�XQGHU�$UWLFOH����E��RI�WKH�&RQYHQWLRQ�´������)��G at 510.  It is also true 

that asylum adjudications apply a different evidentiary burden than the Hague Convention.  From 

these two statements, the majority extrapolates that a district court need not consider an asylum 

grant at all.  This all-or-nothing dichotomy stretches Sanchez past its breaking point and is 

inconsistent with both the Hague Convention and the United States¶V� DV\OXP�REOLJDWLRQV�� �$Q�

DV\OXP�JUDQW� LV�QRW�GLVSRVLWLYH�� � ,W� UHPDLQV��KRZHYHU�� ³UHOHYDQW� WR�DQ\�DQDO\VLV�RI�ZKHWKHU� WKH�

Article 13(b) . . �� � H[FHSWLRQ� DSSOLHV�´� �Sanchez, 761 F.3d at 511.  For this reason, the district 
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court must consider a grant of asylum when deciding whether to order the return of a child 

pursuant to the Hague Convention. 

C.  Article 20 

 Although Article 13(b) alone suffices to show why the district court was required to 

consider the asylum grant, there is a parallel reason found in Article 20.  The Article 20 

DIILUPDWLYH�GHIHQVH� DSSOLHV�ZKHQ� ³>W@KH� UHWXUQ�RI� WKH� FKLOG� � . . would not be permitted by the 

fundamental principles of the requested State relating to the protection of human rights and 

IXQGDPHQWDO�IUHHGRPV�´��+DJXH�&RQYHQWLRQ, art. 20.4 

 ,W�LV�WUXH�WKDW�$UWLFOH����LV�IRU�³WKH�UDUH�RFFDVLRQ�WKDW�UHWXUQ�RI�D�FKLOG�ZRXOG�XWWHUO\�VKRFN�

WKH� FRQVFLHQFH� RI� WKH� FRXUW� RU� RIIHQG� DOO� QRWLRQV� RI� GXH� SURFHVV�´� � ��� )HG�� 5HJ�� DW� ���������

Consequently, the exception has been only rarely applied by U.S. Courts.  See Guerrero v. 

Oliveros������)��6XSS���G�����������1�'��,OO���������³>7@KH�&RXUW�ZDV�XQDEOH�WR�ILQG>@�D�VLQJOH�

FDVH�ZKHUH�WKH�FRXUW�UHIXVHG�WR�UHWXUQ�D�FKLOG�EDVHG�RQ�$UWLFOH����´�� Aly v. Aden, No. 12-1960 

(JRT/FLN), 2013 WL 593420, DW�����'��0LQQ���������³7KH�&RXUW�KDV�IRXQG�QR�FDVHV�LQ�ZKLFK�

D� 8QLWHG� 6WDWHV� FRXUW� KDV� DSSOLHG� WKLV� H[FHSWLRQ� WR� SUHYHQW� WKH� UHWXUQ� RI� D� FKLOG�´��� but see 

Galaviz v. Reyes, No. EP-21-00286-FM, 2022 WL 620702 (W.D. Tex. Feb. 22, 2022) (holding 

that Article 20 applied because the child would be unable to attend school if returned to Mexico 

because the school was unable to accommodate his special needs). 

 1HYHUWKHOHVV��DV\OXP�SURWHFWLRQV�GHULYH�IURP�³IXQGDPHQWDO�SULQFLSOHV�� . . relating to the 

protection of KXPDQ�ULJKWV�DQG�IXQGDPHQWDO�IUHHGRPV�´��+DJXH�&RQYHQWLRQ��DUW�������7KH������

&RQYHQWLRQ�5HODWLQJ�WR�WKH�6WDWXV�RI�5HIXJHHV��³�����&RQYHQWLRQ´��SURYLGHV���³1R�&RQWUDFWLQJ�

6WDWH� VKDOO� H[SHO� RU� UHWXUQ� �µUHIRXOHU¶�� D� UHIXJHH� LQ� DQ\�PDQQHU�ZKDWVRHYHU� WR� WKH� Irontiers of 

WHUULWRULHV�ZKHUH�KLV� OLIH�RU� IUHHGRP�ZRXOG�EH� WKUHDWHQHG�RQ�DFFRXQW�RI�KLV� >SURWHFWHG�VWDWXV@�´��

1951 Convention, art. 33, ¶ 1;5 see also Universal Declaration of Human Rights, art. 14 (1948) 

 
46DODPH¶V�DVVHUWLRQ�WKDW�7HVFDUL�IDLOHG�WR�5DLVH�$UWLFOH����LVVXHV�EHIRUH�WKH�WULDO�FRXUW�LV�LQFRUUHFW���See R. 

34 (Trial Br. at 5±6) (Page ID #614±15). 
5The United States acceded to this provision in the 1951 Protocol because it was adopted by the 1967 

United Nations Protocol Relating to the Status of Refugees, to which the United States was a party.  See 19 U.S.T. 
6225, T.I.A.S. No. 6577 (1968). 
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�³(YHU\RQH�KDV�WKH�ULJKW�WR�VHHN�DQG�WR�HQMR\�LQ�RWKHU�FRXQWULHV�DV\OXP�IURP�SHUVHFXWLRQ�´����7KH�

����� &RQYHQWLRQ¶V� XVH� RI� WKH� SKUDVH� ³LQ� DQ\� PDQQHU� ZKDWVRHYHU´� GHPRQVWUDWHV� WKDW� WKLV�

principle is intended to reach broadly:  it is incompatible with that language to look for loopholes 

through which refugees can be removed. 

 Consistent with its international human rights obligations, Congress has enacted laws that 

protect refugees against being returned to the country from which they fled.  Federal asylum laws 

prohibit the executive branch from removing such persons.  See 8 U.S.C. § �����F������³>7@KH�

Attorney General . . ��VKDOO�QRW�UHPRYH�RU�UHWXUQ�WKH�DOLHQ�WR�WKH�DOLHQ¶V�FRXQWU\�RI�QDWLRQDOLW\�´����

I do not disagree with the majority that this provision directly applies to only the executive 

EUDQFK�DQG�QRW� WKH� MXGLFLDU\�� �%XW�RUGHULQJ� WKH� UHWXUQ�RI� FKLOGUHQ��ZKHQ�RXU� FRXQWU\¶V� DV\OXP�

laws would prohibit the executive from enforcing such an order, cannot be consistent with the 

protection of human rights and fundamental freedoms.  Such a return goes against the broad 

principles espoused by both domestic and international law. 

 Although no U.S. court has squarely answered whether the Article 20 exception applies 

in a situation in which a parent or child was granted asylum, the Ontario Court of Appeals in 

A.M.R.I., [2011] O.N.C.A. 417 ¶ 71, held that the Article 20 exception applies to cases involving 

UHIXJHH� FKLOGUHQ�� � ,W� H[SODLQHG� WKDW� ³[u]nder both [Canadian law] and its international human 

rights obligations, Canada is prohibited from engaging in the refoulment of Convention refugees, 

LQFOXGLQJ� UHIXJHH� FKLOGUHQ�´� � Id.  Additionally, the Fifth Circuit in Sanchez, 761 F.3d at 511, 

explainHG�WKDW�WKH�DV\OXP�JUDQWV�³DUH�UHOHYDQW�WR�DQ\�DQDO\VLV�RI�ZKHWKHU�WKH�$UWLFOH����E��RU����

H[FHSWLRQ� DSSOLHV�´� �5HWXUQLQJ� DQ� LQGLYLGXDO�ZKR�KDV� EHHQ�JUDQWHG� DV\OXP� WR� WKHLU� FRXQWU\�RI�

nationality violates basic human rights principles and shocks the conscience. 

 Finally, recognizing that a situation in which individuals have been granted asylum falls 

within the Article 20 exception does not conflict with the purposes of the Hague Convention.  

)LUVW��³WKH�+DJXH�&RQYHQWLRQ�LV�JHQHUDOO\�LQWHQGHG�WR�� . . deter parents from crossing borders in 

VHDUFK�RI�D�PRUH�V\PSDWKHWLF�FRXUW�´��Friedrich, 78 F.3d at 1064.  This principle does not come 

into play when a parent has a well-founded fear of persecution in their home country.  In such 

cases, parents are not crossing borders to forum shop; they are crossing the borders to avoid 

SHUVHFXWLRQ�� �6HFRQG�� ³>W@KH�&RQYHQWLRQ� LV�EDVHG�RQ� WKH�SULQFLSOH� WKDW� WKH�EHVW� LQWHUHVWV�RI� WKH�
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child are well served when decisions regarding custody rights are made in the country of habitual 

UHVLGHQFH�´��Abbott, 560 U.S. at 16.  However, requiring the return of a child to a country that is 

XQDEOH� WR� DGMXGLFDWH� FXVWRG\� GLVSXWHV� ³ZRXOG� GHIHDW� WKH� &RQYHQWLRQ¶V� REMHFW� DQG� SXUSRVH��

EHFDXVH�FXVWRG\�FRXOG�QRW�EH�DGMXGLFDWHG�DW�DOO�´��Pliego, 843 F.3d at 233.  Because an individual 

who has been granted asylum is likely unable to fully access the courts in the country from 

which they have fled persecution, refusing return in such cases does not conflict with the Hague 

Convention. 

 Tescari, who was a member of the political party that opposes the Maduro regime, was 

granted asylum in the United States.  R. 69-9 (Asylum Docs.) (Page ID #1112±13); R. 99 (Tr. at 

154) (Page ID #2449).  The children were granted asylum as well.  R. 69-9 (Asylum Docs.) 

(Page ID #1114±������<HW��WKH�GLVWULFW�FRXUW¶V�RSLQLRQ�GLG�QRW�GLVFXVV�ZKHWKHU�WKH�DV\OXP�JUDQWV�

LPSOLFDWH� WKH�+DJXH�&RQYHQWLRQ¶V� DIILUPDWLYH� GHIHQVHV�� � %HFDXVH� WKH� GLVWULFW� FRXUW� DEXVHG� LWV�

discretion in failing to consider the asylum grants, I would remand this case for further 

proceedings.  I respectfully dissent. 


