
APPLICATION OF THE CONVENTION ON THE PREVENTION AND PUNISHMENT OF
THE CRIME OF GENOCIDE IN THE GAZA STRIP (SOUTH AFRICA V. ISRAEL)

URGENT REQUEST FOR ADDITIONAL MEASURES UNDER ARTICLE 75(1) OF THE
RULES OF COURT OF THE INTERNATIONAL COURT OF JUSTICE

1. By way of an order dated 26 January 2024, the International Court of Justice ('IO') indicated
six provisional measures against Israel (Application of the Convention on the Prevention and
Punishment of the Crime of Genocide in the Gaza Strip (South Africa v. Israel), Order of 26 January
2024 or 'Order'). In making the Order, the Court ruled that there "is urgency, in the sense that there is
a real and imminent risk that irreparable prejudice will be caused to the rights found by the Court to be
plausible, before it gives its final decision": Such rights included the "right of the Palestinians in Gaza
to be protected from acts of genocide and related prohibited acts identified in Article III" of the
Convention on the Prevention and Punishment of the Crime of Genocide ('Genocide Convention').2

2. There has since been a significant development in the situation in Gaza requiring the Court's
urgent attention. On Friday 9 February 2024, the Office of the Prime Minister of the State of Israel
issued the following announcement:

"It is impossible to achieve the goal of the war of eliminating Hamas by leaving four Hamas
battalions in Rafah. On the contrary, it is clear that intense activity in Rafah requires that
civilians evacuate the areas of combat. Therefore, Prime Minister Benjamin Netanyahu has
ordered the IDF and the security establishment to submit to the Cabinet a combined plan for
evacuating the population and destroying the battalions."3

3. Despite strong denunciation by the international community, including by some of Israel's
closest allies, the Israeli Prime Minister reiterated in an interview broadcast on Sunday 11 February
2024 that: "[v]ictory is within reach. We're going to do it. We're going to get the remaining Hamas
terrorist battalions in Rafah, which is the last bastion, but we're going to do it".4 Thereafter, on Sunday
evening, Rafah was subjected to an intense, unprecedented Israeli military assault, with an ongoing
threat of yet further intensification of the assault — including by way of an Israeli ground invasion.5

4. Rafah, normally home to 280,000 Palestinians, currently houses — primarily in makeshift tents
— more than half of Gaza's population, estimated at approximately 1.4 million people, approximately
half of them children.6 They fled to Rafah, pursuant to Israeli military evacuation orders, from homes
and areas that have been largely destroyed by Israel.' As the International Committee of the Red Cross
has made clear, there is "no option" for the evacuation of the Palestinian population in Rafah as "there
is nowhere else for the people to go".8

5. The United Nations Secretary -General has stated unequivocally that a large-scale military
assault against Rafah "would exponentially increase what is already a humanitarian nightmare with
untold regional consequences".9 The United Nations Special Rapporteur on the situation of human
rights in the Palestinian territories occupied since 1967 has starkly warned that "Nile risk of a massacre
of unparalleled scale looms on the horizon".10 UNICEF has urgently highlighted the "need" for "Gaza's
last remaining hospitals, shelters, markets and water systems" — which are in Rafah — "to stay
functional", underscoring that "[w]ithout them, hunger and disease will skyrocket, taking more child
lives":' The Commissioner -General of UNRWA, referring to the "growing panic in Rafah", has made
clear that lalny large-scale military operation among this population can only lead to an additional
layer of endless tragedy that's unfolding",I2 reiterating that "a military offensive in the middle of these
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completely exposed, vulnerable people" is "a recipe for disaster" to the extent that he is "almost
becoming wordless", not "know[ing] how to describe this".13 UN OCHA has pleaded that "we must do
everything possible within our power to avoid" the "large-scale loss of civilian lives" to which
"intensified hostilities in Rafah ... could lead".14

6. NGOs operating on the ground, such as the Norwegian Refugee Council and Save the Children,
have also raised the alarm that "[n]o war can be allowed in a gigantic refugee camp".15 Warning of a
"bloodbath",16 they have emphasised that "[e]xpanded hostilities in Rafah could collapse the
humanitarian response",17 and that "what happens next" would "be beyond our worst nightmares".18

7. The Republic of South Africa is gravely concerned that the unprecedented military offensive
against Rafah, as announced by the State of Israel, has already led to and will result in further large-
scale killing, harm and destruction in serious and irreparable breach both of the Genocide Convention
and of the Court's Order of 26 January 2024. Accordingly, and having regard to the situation of extreme
emergency, the Republic of South Africa respectfully requests that the Court exceptionally consider
exercising its power under Article 75(1) of the Rules of Court. Article 75(1) provides that:

"The Court may at any time decide to examine proprio motu whether the circumstances of the
case require the indication of provisional measures which ought to be taken or complied with
by any or all of the parties."

8. The Court retains full discretion to exercise this power in the Application of the Convention on
the Prevention and Punishment of the Crime of Genocide in the Gaza Strip (South Africa v. Israel),
without any hearing or submissions by parties, and should do so, pursuant to the precedent case of
LaGrand (Germany v. United States of America),19 given the extreme urgency of the situation and the
imminent risk of harm. As stated by the Court in LaGrand, the Court "may, in the event of extreme
urgency, proceed without holding oral hearings" to order provisional measures,26 and "it is for the Court
to decide in each case if, in the light of the particular circumstances of the case, it should make use of
the said power"?'

9. In LaGrand, the Court exercised its Article 75(1) power in a situation of extreme urgency
affecting one individual. Here there is a situation of extreme urgency affecting an estimated 1.4 million
vulnerable Palestinians in Rafah, at least half of them children. They are at serious risk of irreparable
harm to their right to be protected from acts of genocide contrary to Articles II and II of the Genocide
Convention, by a State which has already been found by this Court to be acting in plausible breach of
its obligations under that Convention.

10. South Africa thus respectfully calls upon the Court to consider as a matter of the greatest
urgency whether the developing circumstances in Rafah require that it exercise its power under Article
75(1) of the Rules of Court to prevent further imminent breach of the rights of Palestinians in
Gaza. South Africa also reserves its own rights to take further action in respect of the situation.

11. I have the honour to assure the Court of my highest esteem and cons

\
ThA-fague, 12 February 202
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