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CDDH FINAL REPORT ON MEASURES REQUIRING AMENDMENT O F
THE EUROPEAN CONVENTION ON HUMAN RIGHTS

A. INTRODUCTION
I. Interlaken and Izmir Conferences and the CDDH'’sterms of reference

1. The high-level Conference on the future of theogean Court of Human

Rights, held by the Swiss Chairmanship of the Caeiof Ministers in Interlaken,

Switzerland, on 18-19 February 2010, invited then@uttee of Ministers to issue

terms of reference with a view to preparing spegifioposals for measures requiring
amendment of the Convention. A second conference arganised by the Turkish

Chairmanship in Izmir, Turkey, on 26-27 April 20Ihe various decisions taken by
the Ministers’ Deputies on follow-up to these corfeces have since been
consolidated into the terms of reference for theDEDand its subordinate bodies for
the biennium 2012-2013.

2. These terms of reference require the CDDH tgarmee a report for the
Committee of Ministers containing specific propgsatith different options, setting
out in each case the main practical argumentsridragainst, on:
- afiltering mechanism within the European CourHoiman Rights;
- a simplified amendment procedure for the Convergioprovisions on
organisational issues;
— the issue of fees for applicants to the Europeamt@d Human Rights;
— any other possible new procedural rules or prastac@cerning access to the
Court;
— a system allowing the highest national courts tguest advisory opinions
from the Court concerning the interpretation andpliaption of the
Convention.

3. The CDDH has adopted detailed reports coverihgua the second of these
issues’ which can be found in appendix to the present dheru. It also decided that
the aim of the final report would not be to preséné CDDH’s unanimous

conclusions but rather to attempt to sketch thdéimmst of an eventual package of
reforms.

4. The present report was drawn up in time to besidered by the Ministerial
Conference organised by the United Kingdom Chaishgnof the Committee of
Ministers on 18-20 April 2012. For a comprehensiiev of the CDDH’s position on
the reform of the Court and the Convention mechantbie present document should

! See Appendix | for the CDDH'’s current terms oferehce. It should be recalled that, further to the
original decisions on follow-up to the Interlakenr@erence, the CDDH submitted an Interim Activity
Report on specific proposals for measures requisimgndment of the Convention in April 2011 (see
doc. CDDH(2011)R72 Addendum |

2 The CDDH intends to present its final report airaplified amendment procedure for the
Convention’s provisions on organisational issudledang its meeting in June 2012. To this end, the
Ministers’ Deputies on 7 December 2011 extendeddiras of reference of the Committee of Experts
on a simplified procedure for amendment of cerpaovisions of the ECHR (DH-PS) until 31 May
2012.
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be read alongside the CDDH'’s Contribution to thesference, along with its earlier
Final Report on measures that result from the lmiten Declaration that do not
require amendment of the Conventfbn.

[I. The purpose of the reform proposals

5. The reform proposals set out in the presentrtepon at ensuring the
continuing effectiveness of the European Court afmdn Rights. The current
situation presents a number of challenges whichfaakapid and decisive action in
order to maintain the effectiveness of the Courtl gmeserve its authority and
credibility. Amongst the various challenges, théofwing are specifically addressed
in the present report:

a. The very large number (64,500 in 2011) of applaraimade to the Court.

b. The very large, although recently diminisHedumber (91,900, as of 31
January 2012) of applications pending before thegl€iJudge formation of
the Court.

c. The very large number (60,300, as of 31 January2P@f applications
pending before Committees and Chambers of the Court

d. Relations between the Court and national autherithich are characterised
by the principle of subsidiarity.

B. THE REFORM PROPOSALS

6. This section of the report presents the CDDHpraach to the various
proposals in simplified, summary form. For full diét, see the appended issue-
specific reports.

I. Measures to regulate access to the Court

7. The following proposals would regulate accestheoCourt. They all share a
principal aim of addressing the problem of the véayge number of clearly
inadmissible, and even futile or abusive applicaio

Fees for applicants to the Court

8. In accordance with its terms of reference, ti#@DE has not addressed the
question of principle concerning whether or notadtiction of a system of fees
would represent an unacceptable limitation of tightrof individual application.
Instead, it has examined the practicality andtytdf such a system.

9. Certain aspects of a possible system of feesdapgnd to some extent on the
purpose or vision underlying its introduction. Téeare at least three possibilities
here, which may overlap: a system intended as arréet to discourage clearly
inadmissible applications; a system intended asnalpy for those introducing clearly

% See doc. CDDH(2012)R74 Addendumahid CDDH(2012)R74 Addendum Hespectively.
* For further details, see para. 34.
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inadmissible applications; and a system intenda@ftect the fact that many member
States’ highest courts themselves require appkdanpay a fed.

10.  Whatever the underlying purpose or vision,ghsrgeneral concern, reflected
also in the Izmir and, to similar effect, InterlakBeclarations, that measures taken to
regulate access to the Court should not prevenrtfaughded applications from being
examined by it. Certain aspects of a fee systensee® as particularly relevant to
this, as explained in the appended report. A rélesue is that of possible inequity or
even discrimination between applicants; again, igssie is explored in detail in the
appended report. In this context, it would be nsa&ps also to consider at what
moment payment of the fee should be required.

11. A further issue is how the fee could be paidve®al possibilities exist,
including by bank transfer, internet, stamp or mmbmation of these.

12.  The introduction of any system of fees involvesonciling tensions between
competing interests.

a. First, between minimising administrative and budggettonsequences, on the
one hand, and minimising possible discriminatofgas, on the other.

b. Second, between the competing interests of maxiigieterrent effect
against clearly inadmissible applications, on thee dvand, and avoiding
discriminatory deterrence of well-founded applioat, on the other.

13. In order to illustrate these dilemmas, two pmesmodels are presented,
deliberately situated towards the extremes of atsp® of possible models: a first,
whose implementation would appear to have lessarirastrative and budgetary
consequences; and a second, more complex, but whpaet would appear to be less
discriminatory. The CDDH has not been in a positionundertake a technical
evaluation or cost-benefit analysis, which would-éguired if the proposal were to be
implemented.

14. For further details of these models and ofGRdDH’s analysis of the overall
issue, see Appendix Il Section 1.

Compulsory legal representation

15. It has been suggested that making represemtagia lawyer compulsory from
the outset could be an effective and appropriatensi@fensuring applicants receive
proper legal advice before filing an applicatiordamould increase the quality of
drafting of applications. It would be consistentiwthe principle of subsidiarity in so
far as it links directly into the national legalsssm. The suggestion was made on
condition that any introduction of compulsory regaetation should be subject to the
setting-up of appropriate legal aid facilities &mplicants at national level.

16. The CDDH considers that this proposal, by pgttihe applicant to a cost,
could present disadvantages similar to those férodiiction of a fee: without

® It has been suggested that a direct comparisaveketthe situation of national courts and thahef t
Strasbourg Court may be inappropriate.
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provision of legal aid for persons of insufficiemeans, it would impact the right of
individual application. It was not certain that lgavs succeeded in dissuading clients
from making clearly inadmissible applications, dat the Court’s statistics show that
applications brought by legally represented perses® proportionally less likely to
be clearly inadmissible than those brought by um®gnted persons. Requiring legal
aid in simple cases would unnecessarily add toguho@l costs.

17. As to the issue of legal aid, the CDDH notes #ubstantial budgetary
implications for those member States that do nateatly provide legal aid to

applicants. It could not be granted without an sss®nt of the merits of the
application; should legal aid then be refused,eheould be a risk of that decision
being challenged before the Court as a violatiorAdicle 34 of the Convention.

Should administration of legal aid instead be coefon the Court, it would create a
new burden, contrary to the intended objective.

18. For the above reasons, the CDDH concludes tthatproposal would be
problematic. For further details, see Appendixdction 2.

A sanction in futile cases

19.  The proposal would be to impose a pecuniargtganin “futile” cases, where
an applicant has repeatedly submitted applicattbhas are clearly inadmissible and
lacking in substance. Although the Court would hahle directly to enforce payment
of the sanction, the applicant would be informeat tho further applications would be
processed until the sanction had been paid. Themtd de a derogation from this
where the further application concerned “core sflguaranteed by the Convention
(e.g. Articles 2, 3 and 4). A sanction system wawtl be an alternative to a system of
fees (see above).

20. It has been suggested that such a sanctiordveeek to reduce the burden of
futile cases, which are manifestly not due for ddjation before an international
court. It would have an educative effect on theliappt concerned and a disciplining
influence on the behaviour of others. It would ilweo minimal additional
administrative cost and would not deter well-fouthdgplications.

21.  The following arguments were raised againsptioposal. A sanctions system
would not be in conformity with the purpose, spigihd even the letter of the
Convention. It was not established that many peepigaged in abusive litigation
before the Court. Those that did, did not necegsarily engage in such litigation.
Such applications were in any case already dealt simply and were not a major
case-processing problem: there may be few oppdieanivhen a judicial formation

might impose a sanction, all the more given that @ourt rarely uses its existing
competence to find applications inadmissible fousab of the right of individual

application. There would inevitably be a cost imnte of financial and human
resources, along with a heavy discretionary buethe Court when deciding who
or what case to sanction. The sanction would creatguality between applicants of
different financial means.

22. It was also suggested that there should beelmpmary estimation of the
number of such cases and the extent to which they-load the role of the Court.
Consideration should also be given to introductioh sanctions for legal
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representatives who submit futile applications ehdif of their clients, and/ or for
States that failed to execute judgments in repetitases.

23. For further details, see Appendix Ill Section 3

Amendment of the “significant disadvantage” admibdity criterion

24. The proposal would be to amend the “significdisadvantage” admissibility
criterion in Article 35(3)(b) of the Convention, lmgmoving the safeguard requiring
prior due consideration by a domestic tribunal.

25. In favour of the proposal, it has been arged the safeguard is unnecessary
in the light of Article 35(1), which requires extsilon of (effective) domestic
remedies. Indeed, the requirement for “due conatd®r” sets a higher standard for
cases not involving significant disadvantage to dpelicant than for those that do.
There would still be a requirement of examinationtioe merits if respect for human
rights so requires. The proposal would give greetiect to the maxingde minimis no
curat praetor® It would reinforce subsidiarity by further relieng the Court of the
obligation to deal with cases in which internatiopadicial adjudication is not
warranted. The right of individual petition woulkehnain intact.

26.  Arguments against include that the proposalldvpmwbably have little effect,
given how infrequently the Court has applied theedon. The Court should be given
more time to develop its interpretation of the eatrcriterion, allowing its long-term
effects to become clearer. The current text wasarefally drafted compromise.
Removing the safeguard would lead to a decreagedicial protection offered to
applicants. The safeguard in fact underlines thgomance of subsidiarity, since State
Parties are required to provide domestic judiciatgxtion.

27. For further details, see the report at Appetidli®ection 4.

Introduction of a new admissibility criterion rel@g to cases properly considered
by national courts

28. The proposal to introduce a new admissibilititedon relating to cases

properly considered by national courts is intenttedddress not only the problem of
the very large number of cases pending before Chenlbut also the issue of
relations between the Court and national courts¢hvihould respect the principle of
subsidiarity. An application would be inadmissilflé were substantially the same as
a matter that had already been examined by a damebtnal applying Convention

rights, unless that tribunal had manifestly ernedts interpretation or application of
the Convention rights or the application raised exiosis question affecting

interpretation or application of the Convention.eThroposal could have special
relevance with regard to Convention rights sucthase contained in Articles 8 to 11.

29. It has been argued that the proposal emphattisesubsidiary nature of the
judicial control conducted by the Court and theaidleat the Court should not act as a
fourth instance. The exceptions would still alldve Court to exercise its supervision.
The proposal builds on principles already foundthe Court's case-law. Such
codification of the existing principle that the Gbis not a “fourth instance” would

® “The Court does not concern itself with petty af&
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allow clearer and more transparent guidelines tier Court in applying it. The new
criterion could encourage national courts and trdis further to apply explicitly the
Convention and the Court’s case-law.

30. Arguments against were that the proposal wopldce unacceptable
restrictions on access to the Court and undernfieeright of individual petition,
without decreasing the Court’'s workload. It woulahit the jurisdiction of the Court
and its ability to address gaps in protection ohmtion rights. The substantive
application of the Convention by domestic courtsars issue which should be
considered at the merits, rather than the admiggibtage. By limiting the scope of
review to correction of manifest error, the critericould jeopardise maintenance of
uniform Convention interpretation. The notion ofdnifest error” will be difficult to
apply in practice. A finding of “manifest error” ia domestic court decision could
undermine relations between the Court and the maltipudiciary concerned. There
would be generalised focus on the overall qualitythe domestic legal system,
instead of on its treatment of the applicant’s case

31. It was also suggested that it might be worthevtu explore additional ways of
conveying the essence of the proposal, notablyéurélaboration of the doctrine of
margin of appreciation.

32. For further details, see the report at Appetidli®ection 5.
II. Measures to address the number of applicationpending before the Court

33.  The following measures would address in variwags the problems of the
very large numbers of cases pending before botyl&Situdges, and Committees and
Chambers of the Court.

A filtering mechanism within the European Court diuman Rights/ increasing the
Court’s capacity to process applications

34. At the 78 CDDH meeting (6-9 December 2011), the Registryoanced
important new information concerning filtering.ricalled that on 31 August 2011,
the number of cases pending at the Single-Judgd led reached a new high of
101,800. On that same date, the number of apmitatdecided by Single Judges
since the beginning of the year was 21,400. By 80dwber, however, the number of
Single-Judge decisions had reached almost 42,1d@hamumber of pending Single-
Judge cases had, month-by-month, decreased to®4(0 31 December 2011, these
figures stood at 46,930 and 92,050, respectiveljng¢ main reason was a great
increase in the rate of decision-making, achieveahks to restructuring of the
Registry, reinforcement of the Registry by secondational judges and continual
simplification of procedure and working methodseTourt considers these results to
be sustainable. Indeed, it has projected thatlitb&iable not only soon to process all
new clearly inadmissible applications within a shaeriod of their arrival, but also,
over the period 2012-2015 and, subject to (so fepacified) reinforcement of the
Registry’s staff, progressively to resolve all apgiions currently pending before
Single Judges.

35.  Over the course of time, there has been groworgern in the CDDH over
the Court’s increasing backlog of Committee and ralber cases. While clearly
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inadmissible applications subject to filtering atee most numerous, but can be
disposed of quickly, the heaviest part of the dasé-consists of cases which cannot
be declared inadmissible without further examimgtioequire a more in-depth
analysis and may lead to a finding of a violatidrthee Convention. A new filtering
mechanism alone thus cannot free sufficient regsuto tackle that part of the
Court’s case-load which is most important from pleént of view of both respect for
human rights and the time needed to process it.DBH’s concern has been but
heightened by the latest information from the Reegisaccording to which the time
required for the treatment of Committee and Chandases had increased in 2011
compared to 2010.

36. The CDDH's analysis reflects these circumstarmeshifting the emphasis of
its report from possible measures to increase thatG filtering capacity to possible
measures to increase the Court's capacity to psoeggplications generally. In
accordance with its terms of reference, it nevéete presents detailed analysis of
and proposals for an alternative new filtering nagém requiring amendment of the
Convention, on the understanding that recent dpweémts appear to many to suggest
that such proposals may not need to be given imateedifect. In this connection, the
CDDH notes that it is unlikely that any new fillegi mechanism, given that its
introduction would require entry into force of amending protocol to the
Convention, could come into effect or, at leastyjehget had any great impact by the
envisaged date of 2015 for resolution of the bagklo

37. The CDDH nevertheless considers that theseopadg could be implemented
as part of the current round of Court reform buteonontingency basis, in case it
transpires that other approaches are requirednigrréspect, the CDDH foresees two
situations in which it might be considered necesdar activate a new filtering
mechanism. The first would be if the expected ttesate not achieved. The second
would be if, regardless of the effects of the Sendudge system and associated
internal Court reforms, the time taken by the Cdartleal with other cases became
too long. Some delegations consider that the sesibumation already prevails.

38. As regards increasing the Court's general paseessing capacity, in
particular to address Committee and Chamber casesproposals have been made.
The first would be to establish a pool of temporargges, making it possible to
reinforce the Court’s general decision-making cépae all the functions of regular
judges, other than sitting on the Grand Chambd?lenary Court — when necessary.
The second would be a variant on the “new categbriudge” proposal for a new
filtering mechanism (see further below); instead b&fing devoted primarily to
filtering and secondarily to work on repetitive easjudges of the new category, who
would be employed for a fixed period of time, wouldtead be allocated primarily to
work on repetitive cases in Committees. In thigpees, it was also mentioned that
increasing the Court’'s general case-processingcggpaay depend on an increase in
the size of the Registry and the reinforcemenhefRegistry through secondments.

39.  “Filtering” is the expression used to mean pthecess of issuing decisions on
clearly inadmissible applications. Under Protocaol. 4, it is done by Single Judges,
assisted by experienced members of the Registnywik@s Non-judicial Rapporteufs.

" See Article 27 of the Convention.
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Proposals aimed at enhancing filtering are intertdextidress the problem of the very
large backlog of applications pending before Sinjgldges, and to allow the existing
judges to devote all, or at least most of theirkiay time to more important cases.

40. The CDDH proposes three options for a newrfiitemechanism, all of which
would require amendment of the Convention: (i) ating experienced Registry
lawyers to take final decisions on clearly inadniies applications; (ii) entrusting
filtering to a new category of judge; and (iii) a@nsbined option, with specific
members of the Registry given the competence tbd with applications that have
been provisionally identified as clearly inadmissilior purely procedural reasons
under Article 35(1) and (2) of the Convention andeav category of filtering judge
created to deal with cases provisionally identifi@sl inadmissible under Article
35(3)2 In both options involving a new category of judges CDDH considered that
such judges could also sit on three-judge Comnsitteeleal with repetitive casé#n
this respect, the proposals could be seen as rglévancreasing the Court’s general
case-processing capacity.

41.  Any measure to increase the Court’s capacihether for filtering or general
case-processing, that involves either additionaiftey staff, additional judges or
both will obviously have budgetary consequences.

42. For further details, see the report at Appefdi$ection 1.

The “sunset clause” for applications not addressetithin a reasonable time

43.  The proposal is based on the premise thahibtisealistic to expect the Court,
using current resources and working methods, taldbe to give a prompt, reasoned
judicial decision to every application. Under thegosal, an application could be
automatically struck off the Court’s list of caseset period of time after it was first
made, unless during that period the Court hadiedtihe case to the Government and
invited it to submit observations.

44. It has been argued that the proposal would wotarmony with the Court’s
prioritisation policy, which, with a large backlag applications, would mean that
large numbers of applications would remain pendiefpre the Court with no realistic
prospect of being resolved either within a reastaéime or at all. The proposal is
intended to cover those cases that fall into tine&t priority categories, releasing the
Court from having to issue individual decisions each application and thereby
freeing resources to deal with more serious comfgaApplicants would be informed
of the outcome of their case more quickly thanrasent.

45.  Arguments raised against the proposal areathauitomatic strike-out of cases
without any judicial examination would be incompéi with the idea of access to

8 Article 35(1) of the Convention sets out the adiibidity criteria on exhaustion of domestic remexdie
and the six-month rule; Article 35(2) of the Contren excludes applications that are anonymous, or
that have already been examined by the Court anitdal to another international mechanism. Article
35(3) of the Convention excludes applications &t incompatible with the Convention, manifestly
ill-founded or an abuse of the right of individupktition, or that do not involve significant
disadvantage for the applicant.

° “Repetitive cases” in this sense refers to thdse are dealt with by three-judge Committees in
accordance with well-established case-law of therO@ee Article 28 of the Convention).
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justice and the right of individual petition. Thenould be no guarantee that only
lowest priority category cases would be affecteeljsfounded applications could also
be affected. Decisions giving no reason for whyapplication is ill-founded would
fail to deter future ill-founded applications. Thawould be no relief of the Registry
since it would remain responsible for trigded sunset clause could harm the Court’s
authority. The proposal could have adverse effacthat it could induce the Court to
devote more of its capacity to adjudicating lespaonant cases. The proposal also
fails to take account of recent developments (seagvaph 34 above).

46. For further details, see Appendix IV Section 2.

Conferring on the Court a discretion to decide whicases to consider
47. Under this proposal, an application would netcbnsidered unless the Court
made a positive decision to deal with the case.

48. In its favour, it has been argued that it womlake the Court’s judicial task
more manageable and allow all applications to kegssed to a conclusion in a
reasonable, foreseeable time. By allowing the Cufdcus on highest priority cases,
it would contribute to ensuring high-quality, costent case-law. It would formalise
the Court’'s existing prioritisation policy, withoumecessarily excluding the right of
individual petition. It is uncertain that other posals alone would suffice and
unlikely that they would without additional resoesc

49.  Arguments expressed against include that itldvoadically change the
Convention system and significantly restrict thghti of individual application by
removing the requirement that decisions be takea jugdge. It offers a solution with
respect to new applications, when other solutiomghtmsuffice, but none for the
existing backlog. It presupposes a high level ofiomal implementation of the
Convention that is not so far universally realisédvould not reduce the workload of
the Registry, which would still have to analyse laygtions and provide information
to the judges.

50. For further details, see Appendix IV Section 3.
I1l. Measures to enhance relations between the Cotand national courts

Extending the Court’s jurisdiction to give advisogpinions

51. A proposal has been made to extend the Cqurt&iction to give advisory
opinions, which would aim at reducing the backldgapplications pending before
Committees, enhancing relations between the Coud aational courts and
reinforcing subsidiarity. The proposal featuresftiilowing characteristics:

9 «Triage” consists of an initial screening of ampliions and their provisional assignment to the
different judicial formations. Under the Court’sm&orking methods, it now also incorporates,
wherever possible, the preparation of draft Sidgldge decisions on clearly inadmissible application
» The Court’s current jurisdiction to give advisoopinions is governed by Article 47 of the
Convention. It is limited to requests from the Coittee of Ministers on legal questions concerning th
interpretation of the Convention and the Prototi®dseto, excluding questions relating to the saafpe
the rights of freedoms contained therein or angotuestion which the Committee of Ministers might
have to consider in consequence of any proceedingsould be instituted in accordance with the
Convention.
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a. A request for an advisory opinion could only be man cases revealing a
potential systemic or structural problem (an akéixe proposal would limit
requests to cases concerning the compatibility aiektic law with the
Convention).

b. A request could only be made by a national couatres whose decision there
is no judicial remedy under national law.

c. It should always be optional for the national cdarinake a request.

d. The Court should enjoy full discretion to refusedeal with a request, without
giving reasons.

e. All States Parties to the Convention should hawe dpportunity to submit
written submissions to the Court on the relevagalléssues.

f. Requests should be given priority by the Court.

g. An advisory opinion should not be binding for th@at8 Party whose national
court has requested it.

h. The fact of the Court having given an advisory apiron a matter should not
in any way restrict the right of an individual tarig the same question before
the Court under Art. 34 of the Convention.

i. Extension of the Court’s jurisdiction in this respaevould be based in the
Convention.

52.  General arguments in favour of the proposdudethat it could contribute to
decreasing the Court’s work-load in the medium- kmdy-term; allow the Court to
give clear guidance on numerous potential casegibg forward the same question;
allow for a clarification of the law at an earlistage, increasing the chances of the
issue being settled at national level by providiregional courts with a solid legal
base for deciding the case; and could reinforce pheciple of subsidiarity by
underlining the primary responsibility of the nat& court, enhancing the authority of
the Court and its case-law in the member Statelswfbstering dialogue between the
Convention mechanism and domestic legal orders.

53.  Arguments against the proposal include thaladks clarity and may be
unsuitable to the specificities of the Conventioecimanism; would increase the
Court’s workload by creating a new group of casdsciv the Court may have
difficulty in absorbing satisfactorily; is unnecasg since the Court already has many
cases revealing potential systemic or structurablems; would cause additional
work for national courts and introduce a delay in&gional proceedings; would put
the Court’s authority in question if the opinion r@enot followed; and may create
conflicts of competence between national constini courts and the Court.

54.  As to specific aspects of the proposal, theas twroad agreement (assuming
the proposal were adopted) on points (i) (eithes tiriginal proposal or the
alternative), (ii) (with the possible addition dfet Government), (iii), (vi) and (ix) of
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paragraph 51 above. In addition, there was broaeeagent that the Government of
the State of which a national court or tribunal haquested an advisory opinion
should be able to intervene; that the relevantonatiauthority may only request an
advisory opinion once the factual circumstances lbeeh sufficiently examined by

the national court; that the relevant national aritir should provide the Strasbourg
Court with an indication of its views on the questithat the competence to deliver
advisory opinions should be limited to the Granda@ber; and that there could be
scope for flexibility by making it optional for S&s Parties to submit to an extension
of the Court’s jurisdiction to give advisory oping

55. If this proposal is retained in principle, solmpects on which there is no

broad agreement would have to be clarified furthetably: the extent to which the

Court should take account of the factual circumstangiving rise to the request for

an advisory opinion; whether the Court should hédiseretion to refuse requests;

whether it should give reasons for any refusal; tivae other interested actors,

including other States Parties, should be ablatervene; the effects of the advisory
opinion in the relationship between the Court amel tequesting national authority,

including whether or not it be binding on the lattand whether there should be

limitations on the right of an individual to bririge same legal issue before the Court
under Article 34 of the Convention.

56. For further details, see Appendix V.

C. FINAL CONSIDERATIONS RELEVANT TO DECISIONS ON TH E
AMENDMENT PROPOSALS

57. The CDDH considers that the situation outlimegaragraph 5 above calls for
rapid and decisive action, some of which will requamendments to the Convention.
When preparing any new protocol, past experienaldhbe taken into account:

following the 2000 Rome Conference, work leadingtaif’rotocol No. 14 took four

years, with a further six between its being opefedsignature and entering into
force; and work on many of the current proposalgaben 2006, with the Report of

the Group of Wise Persons, although it should bedthat progress was delayed
pending entry into force of Protocol No. 14. Furthere, while there has not yet been
a comprehensive evaluation of the effectivened®rofocol No. 14, additional reform

measures are necessary for both the medium- agdtéoms. If it is decided to start

negotiating a new amending protocol, a sufficieflyvard-looking approach should

be adopted to provide effective and enduring sohgti

58. The CDDH notes that budgetary issues must lEeased, notably with

respect to certain of the above proposals. Althotidias not been in a position to
conduct this exercise itself, it has undertakenrelimpinary analysis of certain

budgetary issues relevant to the proposals to dotte fees for applicants (see
Appendix Il Section 1) and for a new filtering namism/ increasing the Court’s
capacity to process applications (see Appendix é¢tiBn 1, paras. 46-50). It may be
considered necessary to examine these issuesrfbefae final decisions are taken.
(See also the CDDH'’s Contribution to the Ministe@onference organised by the
UK Chairmanship of the Committee of Ministers faurther consideration of

budgetary issues.)
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59. The CDDH recalls that certain of the proposkberately contain elements
of flexibility, which might facilitate their acceabce, implementation, and
combination as part of an overall package. Thedede notably the suggestion that a
new filtering mechanism could be introduced on atiogency basis and that
extension of the Court’s jurisdiction to give adwig opinions need not be accepted
by all States Parties but could instead be optithtl also notes that amendment
measures could be introduced alongside and in cmtibn with non-amendment
measures, recalling its earlier Final Report os¢hatter issues. Equally, decisions on
measures to be implemented immediately could bentak the same time as initiating
preparatory work on reforms that may only be immated further into the future.

60. The proposals contained in this report arerimcgple not mutually exclusive.

Only that to confer a discretionary power on theu€do decide which cases to
consider could make some of the other proposalseraing access to the Court
redundant, since the latter are based on the peetiméd the Court would continue to
deliver decisions on all admissible applicationsnitarly, a system of fees would
make little sense for a Court with such a discretrg power.

61. The CDDH would underline that the present repoessentially intended to
respond to the specific terms of reference givetheoCDDH by the Committee of
Ministers. As noted above, however, the CDDH has g@lrepared a Contribution to
the United Kingdom Conference, which will addres®dder issues. An overall
package of measures to reform the Convention syatemwhole could therefore be
composed of elements taken from both documentagahath the CDDH’s earlier
report on measures not requiring amendment of trevéntion. Finally, the CDDH
considers that with the present report, it hadliedf the relevant terms of reference
given to it by the Committee of Ministers.

12 This could conceivably take various forms, e.goptional part of an amendment protocol or an
additional protocol entering into force followindimited number of ratifications.
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Appendix |

Terms of reference®

SteeringCommittee for Human Rights (CDDH)"

\Main tasks

the intergovernmental work of the Council of Eurapé¢he human rights field, including
gender equality and bioethics, and (ii) adviseGbenmittee of Ministers on all questions
within its field of competence, taking due accooftelevant transversal perspectives. Foi
this purpose, the CDDH is instructed to elaborat@rmon standards for the 47 member st
and fulfil any other activity which might be assighto it by the Committee of Ministers. Ir
particular, the CDDH will:

(i) contribute to the protection of human rightsitmproving the effectiveness of the contrc
mechanism of the European Convention on Human Rigid the implementation of the
Convention at national level;

(if) contribute to the promotion and developmenhoiman rights through awareness raisir
and further standard-setting activities;

(i) carry out substantive legal analysis of hunnaghts issues and contribute to the
development of Council of Europe policies on sissues;

(v) ensure oversight from the human rights per$pedf work on gender equality and
bioethics;

(vi) carry out work regarding the rights of persdretonging to national minorities;

(vii) follow the human rights activities of othertérnational organisations and institutions|
particular the United Nations and its Human Rigbesincil, the European Union and the
OSCE, with a view to identifying opportunities fGouncil of Europe input and/or
complementary Council of Europe action;

(viii) contribute, in co-operation with the CDPCdatihe CDCJ, to the preparation of the 3:
Conference of Ministers of Justice (Vienna, 201®) ansure, as appropriate, the follap-of
any decision taken by the Committee of Ministetssgguent to the Conference.

Under the authority of the Committee of Ministetee CDDH will (i) oversee and coordinate

(iv) ensure appropriate follow-up to legal instrurtseprepared by the Steering Committee;;

ates

g

in

St

\Pillar/Sector/Programme

Pillar: Human Rights

Sector: Ensuring Protection of Human Rights

Programme: Enhancing the Effectiveness of the ECHR Systenatibnal and European
level

\Expected results

Protection of human rights
The longterm effectiveness and relevance of the Convestygstem at national and Europe
level, notably the reform of the European CourtHoman Rights, continues to be secured

(see also the terms of reference of the Committ&xperts on the Reform of the Court (D

H-

13 valid from 1 January 2012 — 31 December 2013.

14 Set up by the Committee of Ministers under Artidlef the Statute of the Council of Europe and
accordance with Resolution CM/Res(2011)24 on imeegnmental committees and subordinate
bodies, their terms of reference and working method

in
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GDR)).

Development and promotion of human rights

Human rights are better guaranteed through a@svitlated to the development, promotic
of and appropriate follow-up to human rights instaunts.

() A non-binding instrument is elaborated on thermotion of the rights and dignity of the
elderly;

(i) studies are conducted to examine the feagjtdlind added value of standard-setting wi
regarding human rights in culturally diverse sdeiefind crporate social responsibility in t
human rights field,;

(iif) a study is conducted to identify possible etlpriority areas for development and
promotion of human rights in the Council of Eur@pel to formulate proposals for specific
activities as appropriate.

Gender equality

Supervision is ensured of activities aimed at (@npoting the mainstreaming of gender
equality issues in the work of other Council of &ue bodies and (ii) promoting the excha
of good practices and supporting the implementadidhe existing standards in member
states (see also the terms of reference of thedsdgliality Commission (GEC)).

Bioethics

Supervision is ensured from the human rights petageof the intergovernmental work in
the field of bioethics (see also the terms of kiee of the Committee on Bioethics (DH-
BIO)).

Drk

nge

\Composition

Members :
Governments of member states are invited to deg@rae or more representatives of the
highest possible rank in the field of human rights.

The Council of Europe will bear the travel and s$stiesce expenses of one representative
from each member state (two in the case of the sthbse representative has been electe
Chair).

Each member of the committee shall have one voleré/a government designates more
than one member, only one of them is entitled ke f@art in the voting.

Participants :
The following may send representatives withoutrilet to vote and at the charge of their
corresponding administrative budgets:

- Parliamentary Assembly of the Council of Europe;

- Congress of Local and Regional Authorities of @wuncil of Europe;

- European Court of Human Rights;

- Council of Europe Commissioner for Human Rights;

- Conference of INGOs of the Council of Europe;

- committees or other bodies of the Council of @rengaged in related work, as
appropriate.

The following may send representatives withoutriglet to vote and without defrayal of
expenses:

- European Union (one or more representativesydnat, as appropriate, the European
Union Agency for Fundamental Rights (FRA));

d
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- Observer States to the Council of Europe: Canlddb, See, Japan, Mexico, United State
of America;

- representatives of other international orgarusesti Organisation for Security and Co-
operation in Europe (OSCE) / Office for Democrattistitutions and Human Rights
(ODIHR), Office of the United Nations High Commisser for Human Rights).

Observers :
The following may send representatives withoutriglet to vote and without defrayal of
expenses:

- Belarus;

- Non-governmental organisations (Amnesty Inteorl, International Commission of
Jurists (ICJ), International Federation of Humagh®s (FIDH), European Roma and
Travellers Forum), as well as the European Grouplfdional Human Rights Institutions
(NHRIS).

\Working methods

Plenary meetings
48 members, 3 meetings in 2012, 4 days
48 members, 3 meetings in 2013, 4 days

Bureau
8 members, 3 meetings in 2012, 2 days
8 members, 3 meetings in 2013, 2 days

The rules of procedure of the Committee are govkhyeResolutiorCM/Res(2011)24n
intergovernmental committees and subordinate bptlies terms of reference and working
methods.

The CDDH may instruct, if necessary, a draftingugréup to 12 members) to fulfil specific
tasks for the elaboration of a hon-binding instrotran the promotion of the rights and
dignity of the elderly, between and during meetings

Subiject to the agenda, the Chairs of the suborlstatictures to the CDDH may be invitec
attend CDDH Bureau and/or plenary meetings.

The Committee will also appoint a Gender Equaligpporteur from amongst its members,.

\Subordinate structure(s) to the CDDH

The CDDH has a coordinating, supervising and mainigorole in the functioning of its
subordinate bodies:

Committee of experts on the Reform of the Court (DHGDR) (see separate terms of
reference) an@®rafting Group

Committee on BioethicSDH-BIO) (see separate terms of reference).

Gender Equality Commission (GEC)(see separate terms of reference).

2S

to



CDDH(2012)R74 Addendum | 18

Committee of Experts on the Reform of the Court (DHGDR)*

Main tasks

Under the supervision of the Steering CommitteéHiaman Rights (CDDH), the DH-GDR
will conduct the intergovernmental work on the pation of human rights assigned by the
Committee of Ministers to the Steering Committe@amsmportant part of the follow-up to
the Interlaken and Izmir Declarations.

\Expected results

(i) a draft report is produced for the Committedvfiisters containing specific
proposals, with different options, setting out &tk case the main practical
arguments for and against, on:

a. a filtering mechanism within the European Cofifiuman Rights;

b. a simplified amendment procedure for the Corigaig provisions on
organisational issues;

c. the issue of fees for applicants to the Eurof&aurt of Human Rights;

d. any other possible new procedural rules or fm@ettoncerning access to the
Court;

e. a system allowing the highest national courtetmest advisory opinions from tl
Court concerning the interpretation and applicatbthe Convention;

(if) a non-binding Committee of Ministers instruméndrafted concerning the
selection of candidates for the post of judge atEhropean Court of Human Right
and the establishment of lists of ad hoc judgesuAdticle 26(4) of the ECHR,
accompanied by additional explanations if appraeriand a compilation of good
practices;

(iii) draft legal instruments are prepared to inmpémt decisions to be taken by the
Committee of Ministers on the basis of the repoi(i) above;

(iv) a draft report is prepared for the Committédiinisters containing (a) an
analysis of the responses given by member statbginnational reports submitted
by 31 December 2011 on measures taken to impletihemelevant parts of the
Interlaken Declaration, and (b) recommendationgdtbow-up;

(v) a draft report is prepared for the Committedafisters containing elements to

contribute to the evaluation of the effects of Beol No. 14 to the Convention and

(vi) a draft interim report for the Committee of hBters is prepared on possible
proposals for long-term reform of the Conventioatsyn.

the implementation of the Interlaken and Izmir Reations on the Court’s situation;

ne

[v2}

\Composition

Members :
Governments of member states are invited to deg@rae or more representatives of the
highest possible rank in the field of human rights.

The Council of Europe will bear the travel and s$stiesce expenses of one representative
from each member state (two in the case of the sthbse representative has been electe
Chair).

d

' Set up by the Committee of Ministers under Artldlef the Statute of the Council of Europe and in

accordance with Resolution CM/Res(2011)24 on imeegnmental committees and subordinate
bodies, their terms of reference and working method
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Each member of the committee shall have one voleré/a government designates more
than one member, only one of them is entitled ke f@art in the voting.

Participants :
The following may send representatives withoutrilet to vote and at the charge of their
corresponding administrative budgets:

- Parliamentary Assembly of the Council of Europe;

- Congress of Local and Regional Authorities of @wuncil of Europe;

- European Court of Human Rights;

- Council of Europe Commissioner for Human Rights;

- Conference of INGOs of the Council of Europe;

- committees or other bodies of the Council of e@rengaged in related work, as
appropriate.

The following may send representatives withoutriglet to vote and without defrayal of
expenses:

- European Union (one or more representativesidnat), as appropriate, the European
Union Agency for Fundamental Rights — FRA);

- Observer States to the Council of Europe: Canlddb, See, Japan, Mexico, United State
of America;

- Representatives of other International Orgarosat{Organisation for Security and Co-
operation in Europe (OSCE) / Office for Democrattistitutions and Human Rights
(ODIHR), Office of the United Nations High Commisser for Human Rights).

Observers :
The following may send representatives withoutrtget to vote and without defrayal of
expenses:

- Belarus;

- non-governmental organisations (Amnesty Inteometi, International Commission of
Jurists (ICJ), International Federation of Humagt®s (FIDH), European Roma and
Travellers Forum), as well as the European Grouplfdional Human Rights Institutions
(NHRIs).

2S

\Working methods

Meetings:
48 members, 2 meetings in 2012, 3 days
48 members, 2 meetings in 2013, 3 days

The rules of procedure of the Committee are govkhyeResolutiorCM/Res(2011)24n
intergovernmental committees and subordinate bptlies terms of reference and working
methods.

The Chair of the DH-GDR may be invited to attenel theetings of the CDDH and its Bure
in order to inform on progress of the work.

The CDDH may instruct, if necessary, a draftingugréup to 12 members) to fulfil specific
tasks in this field between and during meetingthefDH-GDR.

The Committee will also appoint a Gender Equaligpporteur from amongst its members,.

au
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Appendix Il

List of documents (selected reference texts)

Reference

Title

Origin

DH-GDR(2010)006

Written contributions to the repanmt
access to the Court — fees for applicants

(Secretariat)

DH-GDR(2010)007

Written contributions to the repomt
proposals for dealing with repetitive
applications that would not require
amendment of the Convention

(Secretariat)

DH-GDR(2010)009

Written contributions to the repantthe
issues of filtering — a new filtering
mechanism and repetitive applications —
judicial treatment

(Secretariat)

DH-GDR(2010)011

Compilation of contributions to t@eurt’s
preparation of possible rules of court
governing the pilot judgment procedure

(Secretariat)

DH-GDR(2010)014| Creation of a new filtering meclsamifor | Germany
inadmissible applications — the German
proposal

DH-GDR(2010)016| Questions concerning the introdurctf Germany
fees — position paper of Germany

DH-GDR(2010)019| Advisory opinions: previous disaass in | Secretariat

the DH-S-GDR and CDDH

DH-GDR(2010)020

Compilation of comments submittgd b
member States on the Court’s
Jurisconsult’s report on the principle of
subsidiarity and on the clarity and
consistency of the Court’s case-law

(Secretariat)

DH-GDR(2011)002
REV.

Study on the possible introduction of a
system of fees for applicants to the
European Court of Human Rights

Julien Lhuillier, expert-
consultant

DH-GDR(2011)006

Compilation of contributions to theft
Collective Response to the Court’s
Jurisconsult’s notes on the principle of
subsidiarity and on the clarity and
consistency of the Court’s case-law

(Secretariat)

DH-GDR(2011)007

Response of the European Group of
National Human Rights Institutions
(EGNHRI) on Reform of the European
Court of Human Rights — Selected Issue

EGNHRI

DH-GDR(2011)008

Joint NGO Comments on follow-upted
Interlaken Declaration

Amnesty International,
AIRE Centre, European
Human Rights
Advocacy Centre,
International
Commission of Jurists,
Interights, Justice &
Liberty

DH-GDR(2011)009

Statement prepared for consultatigith
representatives of civil society and natio
human rights institutions

Helsinki Foundation for
n&dluman Rights (Warsaw
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DH-GDR(2011)010| Ideas for the consultation with ILGA-Europe
representatives of civil society and national
human rights institutions
DH-GDR(2011)012| German proposal to introduce atsamin | Germany
futile cases
DH-GDR(2011)013| German statement as to the assassime| Germany
the admissibility criteria
DH-GDR(2011)014| Non-paper “Filtering: combined opis”
DH-GDR(2011)019| Norway'’s views on filtering of apmations| Norway

and treatment of repetitive applications

DH-GDR(2011)020

Note on possible new proceduras aif

Switzerland/ United

practices concerning access to the Court Kingdom
DH-GDR(2011)021| Estonian comments on the draft Estonia
preliminary report on the proposal to
extend the Court’s jurisdiction to give
advisory opinions
DH-GDR(2011)022| German proposal — judicial filtgyin Germany
mechanism
DH-GDR(2011)023| Filtering by whom? Why judges shidoé | Germany
vested with the task of filtering and not the
registry staff
DH-GDR(2011)024| German proposal — amendment otlrti | Germany

35 paragraph 3.b ECHR

DH-GDR(2011)026

Note on compulsory legal repred@ria

European Court of
Human Rights

DH-GDR(2011)027

Registry note on Court fees

Registithe Court

DH-GDR(2011)028

Concept of a general domestic rgmed

Poland

DH-GDR(2011)030

Reform of the European Court of ldam
Rights — Selected Issues

EGNHRI

DH-GDR(2011)031

Russian Federation’s position @n th
proposal to extend the Court’s jurisdictio
to give advisory opinions

Russian Federation

=)

DH-GDR(2011)035

Compendium of written contributidas
the draft preliminary report on possible
new procedural rules of practices
concerning access to the Court

(Secretariat)

DH-GDR(2012)001

Report of the Wilton Park Conferenc
“2020 Vision for the European Court of
Human Rights”

DH-GDR(2012)002

Joint NGO Comments on follow-upted
Interlaken and Izmir Declarations on the
future of the European Court of Human
Rights

Amnesty International,
AIRE Centre, European
Human Rights
Advocacy Centre,
International
Commission of Jurists,
Interights, Justice &
Helsinki Foundation for
Human Rights (Warsaw

DH-GDR(2012)003

French views on enhancing the slidosiy
principle

France

DH-GDR(2012)005
& Addendum

Information on cases pending before the
European Court of Human Rights

Registry of the Court

DH-GDR(2012)006

Submission to DH-GDR

EGNHRI
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Appendix 1l

CDDH REPORT ON MEASURES TO REGULATE ACCESS TO THE COURT

1. ASYSTEM OF FEES FOR APPLICANTS TO THE COURT

A. Introduction

1. The Declaration adopted at the Izmir Conferesfc26-27 April 2011 “invites
the Committee of Ministers to continue its refleation the issue of charging fees to
applicants...*® Following the subsequent Istanbul ministerial Es611 May 2011),
the Ministers’ Deputies adopted follow-up decisiamsvhich theyinter alia “invited
the CDDH, in order to facilitate decisions by then@nittee of Ministers, ... to
advise, setting out ... the main practical arguméntsand against: on the issue of
fees for applicants to the European Court of HuRts...”™’

2. The paper does not address the question ofiplenmoncerning whether or not

introduction of a system of fees would representuaacceptable limitation on or

barrier to exercise of the right of individual ajggtion to the Court. Instead, it seeks
to facilitate further examination of the practitaland utility of such a system.

3. The Registry of the Court made a technical doution, which was examined
during preparation of this repdft.

B. The main aspects of a system of fees

4. Certain aspects of a possible system of feesdapgnd to some extent on the
purpose or vision underlying its introduction. Téeare at least three possibilities
here, which may overlap: a system intended as arréet to discourage clearly
inadmissible applicationS: a system intended as a penalty for those introguci
clearly inadmissible applications; and a systerarided to reflect the fact that many
member States’ highest courts themselves requpkcapts to pay a fee, although it
has been suggested that a direct comparison bettlveesituation of national courts
and that of the Strasbourg Court may be inapprtgriar reasons including that legal
aid is often available for proceedings before trener.

5. Whilst complete elaboration (or, at least, impdatation) of a final model
would require consideration of additional techniaapect£? it is suggested that at
this stage, the most relevant to be addressedharfeltowing:

a. at what stage of proceedings payment of the feddameirequired;

b. whether the fee would be set at a low level or aensa@ynificant one;

'8 See doc. CDDH(2011)010, para. A.2.

" See doc. CM/Dep/Dec(2011)1114/1.5.

'8 See doc. DH-GDR(2011)027.

¥ Including applications considered abusive in tese of Art. 35(3) ECHR, in application of the
principlede minimis non curat pratedsee footnote 6 above) (Bock v. GermanyApp, no.
22051/07, decision of 19/01/10, aDddek v. GermanyApp. no. 12977/09, decision of 23/11/10).
%0 For a list of some of these aspects, see secttueldv.
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o

whether the level of fee would vary depending am dipplicant’s country of
residence;

whether there would be exemptions based on thécappk means;

whether there would be exemptions for specificgaties of applicant;
whether the Court would have discretion to waivefte;

whether the fee could be refunded should certamlitions be satisfied;

how the fee could be paid.

S@~oa

6. The following are amongst the possible optimnghese aspects:

a. The stage at which payment would be required

i. Payment could be required at thetset This should be taken to mean
when the completed application form is submittedtlie Registry, as
opposed to when the first communication is semicésithe application is
not registered or subject to triage until a conguetorm is received). It
would involve at least some risk of deterring welinded applications
On the other hand, it has been suggested thatreleter of clearly
inadmissible applications is most effective if traurt fee is required from
the outset.

ii. Payment could be required atader stage This could allow the Registry
to advise those making applications preliminarilgnsidered to be
inadmissible of this fact and either to withdraverth or, should they wish
to proceed to judicial determination, to pay the.f& would have the
advantage of having no deterrent effect on welhtted applications. It
could, however, imply administrative and budgetamgsequencegrior to
having any deterrent effect on clearly inadmissiajgplications. These
consequences could be minimised if the Registryewsr send the
applicant a standard letter stating that afteredimpmary examination, the
application will probably be declared inadmissibknd inviting the
applicant to pay an advance fee if s/he wishedtain a judicial decision.
Should the applicant not pay within the time lintiie application would
be struck out of the list (or whatever may be tbgal effect that would
result from non-payment). It has nevertheless lsmyyested that such a
system would be less effective achieving the desired result of freeing
resources to deal with admissible applicationsfess increasing the
Registry’s work-load and decreasing the Court'®ga®cessing capacity.

b. The level of the fee

I. The fee could be set at a deliberatiely level, so as to avoid deterring
well-founded applications; figures of up to €50 ddween mentioned. In
this case, however, it might not be sufficiémtdeter a significant number
of ill-founded applications.

ii.  The fee could be set athégher level to ensure deterrence of ill-founded
applications! In this case, however, it would be necessary wuie
compensatory mechanisms in the system (e.g. exensptwaivers or
refunds) to avoid or minimise deterrence of wellfided applicationand
to differentiate according to country of residefeee further below). Such

211t has been suggested that applicants pay a fe# &110% of the average cost of processing an
application, which on 2010 figures would resultifee of, say, €150 (€1,420 average cost per case).
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C.

mechanisms, however, may have administrative andigdiary
consequences (see further below).

The expert consultant’s stufynotes that “The amount demanded as a court
fee is extremely variable from one State to anodimel sometimes even within
the same State, between different matters. In ioe8tates ..., the amounts
have been set so as to be quite low, most oftemss®o be limited to
dissuading ill-founded applications or to ensurdl far partial financial
autonomy for the court. In other States..., the art®are in some situations
deliberately high in order to be really effective are shortly going to be
subject to large increases... Court fees in admatiseg matters vary
considerably.®

A fee variable according to the applicant’s coumtfyesidencé*
The fee could bethe same regardless of an applicant's country of
residence. In this case, however, a higher level fed may be
inappropriate, since it could be insufficient tdetea significant number of
ill-founded applications from applicants residemtcountries with higher
per capita income but too high to avoid deterringllsfiounded
applications from applicants resident in countwéth lower per capita
income. For this reason, a system involving a stethdevel of fee for
applicants wherever resident might be considersdridninatory, the more
so if set at a higher level
The fee couldvary depending on the applicant’s country of residefice,
being set, for example, according to relative Ilsval per capita national
income. Indeed, the Court already assesses rel&ixals of national
income when fixing levels of just satisfaction imdividual cases, with
division of member States into four zones on thsishaf World Bank
figures. Calculation of the different levels of ey thus in principle have
minimal administrative and budgetary consequenaktiough there may
be cases in which the Court would be required terdene the applicant’s
place of residence; a further difficulty could tee tquestion of what fee
should be applied to applicants resident in non-bemStates. A
differentiated system however would enhance therdatt function of the
fee system.

The expert consultant’s study notes that “it isglgle to imagine a variability
[in the fee] based on the disparity in averagedsenh of living... In practice,
no State clearly applies this criteria. Certaint&tanake use, however, of a
comparable approach.?®

2 See document DH-GDR(2011)002 REV., “Study on thesible introduction of a system of fees for
applicants to the European Court of Human Rigtagiged)”, prepared by Mr Julien Lhuiller, Institut
de Criminologie et de Droit Pénal, University ofusanne, Switzerland.

2 |bid., pp. 10-11.

24|t should be noted that a variable level of feaildaot necessarily exclude the need for other
compensatory mechanisms such as exemptions (sa&)bel

% See doc. CDDH(2011)R72 AddendupAppendix 1V, para. 8: it should be noted that @2DH
report refers to “state of origin”; it is suggestédt this could be confused with the concept olfary
of origin” used in refugee law, in which case itymet be appropriate for current purposes.

% See doc. DH-GDR(2010)002 REV., p.10.
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The fee may vary according to relative standartivaig in up to five of the
25 States on which the expert consultant was ableolitain detailed
information?’

d. Exemptions based on the applicant’s means

i. The fee could be the same regardless of an appscareans (financial
situation), i.e. witmo exemptionsbased on meari8 Again, in this case a
higher level of fee may be inappropriate, sinceoitld deter well-founded
applications from persons of limited means. On dalleer hand, a lower
level of fee may be less effective, as it would fai deter ill-founded
applications from applicants of greater means. Astesy without
exemptions based on means might thus be considisedminatoryas
between applicants from the same country but déiht means. It should
be noted, however, that the expert consultant’slystobas not clearly
established that all national fee systems inclu@ama-based exemptions
(although the question of relative means may beesded otherwise, for
example through provision of legal aid for those lesser means).
Consideration could be given to whether it would dpen to States to
challenge an applicant’s eligibility for an exengptj for example by
disputing their real personal circumstances omfoia status.

ii.  Certain applicants could bexempted from the fee on account of their
means. This could be established, for exampleefgrence to entitlement
to state benefits, free legal representation origgon from court fees in
the country of residence. Such an exemption woelg hvoid deterring
well-founded applications from persons of limiteckans and thereby
reduce any discriminatory effect. Determination watether individual
applicants qualified for exemption could, howevlgve considerable
administrative and budgetary consequené€esthermore, the existence of
different grounds for qualification to certain el@ments in different
countries could be considered as contributing fora of discrimination
as between applicants from different countries wheetermining
entitlement to exemption from the fee. That sdidhould be noted that the
Registry has experience of administering a systemeans-testing in the
context of grants of legal aid. An approach ingpitey the Registry’s
practice in that context may avoid some of the [@mis that could arise in
the current context, although it would still entadme administrative or
budgetary consequences.

The expert consultant’s study notes that “NumerSiades take account ... of
the personal financial situation of the parties same point in the fee
procedure, for example, in case of a request fonesation from the fee®®

The fee is variable according to the financialaiton of the parties in at least
eight of the 25 States on which the expert consultgas able to obtain
detailed informatiori’

" |bid, p. 27.

8 See doc. CDDH(2011)R72 Addendup@ppendix IV, para. 10.
%9 See doc. DH-GDR(2010)002 REV., p.10.

*|bid, p. 27.
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e.

g.

Exemptions for specific categories of applicant
There could b@o exemptionsfor any applicants.
Certain categories of applicant couldeoemptedfrom the fee. This could
in particular be the case for persons deprivedeif iberty®' Depending
on the definition of categories and the ease withiciv proof of
gualification could be established, determinatibgualification may have
only minimal administrative and budgetary consegesn(The option of
charging fees only to legal persons would not sérbe sufficient as a
response to the overall number of inadmissibleiegipbns.)

The expert consultant’s study notes that “Exemystiaiating to the applicant
can arise from a certain vulnerability, but they @so be based on the very
nature of the applicant. The applicant who exhibitsertain vulnerability can
be exempted from paying procedural fees. Caseshiohwthe exceptions are
possible are defined by law and most often cornedpo cases of intellectual,
material [including persons deprived of their litygrand financial [including
impecuniosity] vulnerability ¥

Court discretion to waive the fee
The Court could haveo discretionary power to waive the fee in any
circumstances.
The Court could have @iscretion to waive the fee. This discretion could
be either unfettered or limited to specific circuamses> It would give
the Court greater flexibility in addressing indivad and exceptional
circumstances. Introducing such a feature into stegy of fees would,
however, potentially prolong and complicate thecedure and would thus
have administrative and budgetary consequencethdfarore, it has been
suggested that it would be unnecessary to include a feature in addition
to exemptions such as those described above.

The expert consultant’s study notes that “in sevetates, the nature of certain
cases allows direct exemption of the applicantsis loften so in family
matters...®*

The fee may be variable according to the type e&da at least 21 of the 25
States on which the expert consultant was able Idaim detailed
information®®

Refund of the fee

The fee couldhot be refundableunder any conditions.
The fee could beefunded should certain conditions be satisffédThis
could include refund by the respondent State asgbdahe award of costs

%! See doc. CDDH(2011)R72 Addendumppendix 1V, para. 11. It has also been suggettatd
exemptions be given to applicants complaining ofations of certain “core rights” guaranteed by the
Convention (e.g. Articles 2, 3 and 4).

%2 See doc. DH-GDR(2010)002 REV., p.12.

¥ See doc. CDDH(2011)R72 AddendunAppendix IV, para. 13.

% See doc. DH-GDR(2010)002 REV., p.12.

% |bid, p. 27.

% See doc. CDDH(2011)R72 AddendupAppendix IV, para. 14.
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in the event of the Court finding one or more Miaas. Should the fee be
set at a high level so as to maximise the detemffett against clearly
inadmissible applications, it could be refundedhimse whose applications
were not dismissed by a single judge as clearlgimmissible. In any case,
there would inevitably be certain__administrative dsudgetary

consequences

(This question is not addressed in the expert dtardis study.)

h. Payment of the fee
I.  The fee could be paid by bank transfer (as inadtl22 of the 25 States on
which the expert consultant was able to obtainilgetinformation.§’
ii.  The fee could be paid by internet (as in at least the 25 States on which
the expert consultant was able to obtain detaiétmation.f®
iii.  The fee could be paid by stamp (as in 7 of the 2§eS on which the
expert consultant was able to obtain detailed infaion. f°
iv.  The fee could be paid by a combination of somdl@fahe above™

The expert consultant’s study notes that “The mbdslfor the collection of
fees differ greatly from one member State to ardthehe study mentions
inter alia the following modalities: payment at the courtpank or a post
office; payment by cash, bank transfer, tax stangdsephone or internett
also notes that “The collection of fees is somesisigh-contracted to a private
body, most often an accredited bank, [in other gJatgea special private body
... or public bodies™

C. Two possible models

7. The above analysis of different possible optitorscertain aspects of a fee
system may be seen as revealing tensions betwegmeting interests.

a. There may be tension between minimising administgatind budgetary
consequences, on the one hand, and minimisingiisetory effect, on the
other. For example, the risk of discrimination bedw applicants of different
means from the same country may need to be redarcadoided by allowing
for exemptions based on means, which could haveirgsinative and
budgetary consequences. Similarly, the risk of rdigoation between
applicants from countries of different per capisional income may need to
be reduced or avoided by having different level$éeeffor different countries,
which could have administrative or budgetary conseges.

b. There may also be a tension between the competiegests of maximising
deterrent effect against clearly inadmissible aggpions, on the one hand, and
discriminatory deterrence of well-founded applioat, on the other; and, as
described above, there may then be a further tensegdween measures to

3 Ibid, p. 27.

%8 |bid.

% Ipid.

“0 It is suggested that other modalities that aretimeed in the expert consultant’s study, such as
payment by telephone or cheque, would not appgaoppate in the present context.

“l See doc. DH-GDR(2010)002 REV., pp. 17-19.
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reduce or avoid such discrimination, on the onedhamnd minimising

administrative and budgetary consequences, on ther.oFor example, a
higher fee intended to maximise deterrent effecy meed, in order to avoid
deterring also well-founded applications, to beoagganied by exemptions
and/ or refunds, which could have administrative Bandgetary consequences.

8. The following models are deliberately situateavdrds the extremes of a
spectrum of possible models. They do not repred@entonly possibilities but are
rather intended to illustrate certain consequermfesarious approaches. A cost-
benefit analysis of these models is difficult ara$ mot yet been possible; any final
choice would require an evaluation and an adaptatidhe mechanism.

l. Model | — lesser administrative and budgetamsamuences

9. On the basis of the above analysis of the varaptions for each aspect of a
fee system, a model with the following charactersstvould appear to have lesser
administrative and budgetary consequences.

Fee set at a low level

Flat rate fee for applicants, regardless of theuntry of residence

No exemptions based on applicants’ means

Exemptions only for those in detention

Court has no discretion to waive the fee

Refunds only to successful applicants as partefthiard of costs

Payment by bank transfer, internet or stamps

@~ oo0 oy

10. It has been suggested that Model | exhibitddhewing advantages:

a. It is practical, simple and uniform in applicatiand entails the least amount
of administrative and budgetary burden.

b. It would be sufficient as a form of deterrent taitile’ or ill-founded
applications and would not offend any applicarg;nitere introduction and use
alone would improve the quality of applications.

c. It would not be punitive in effect or imply a petyato the applicant and thus
would not represent an unacceptable limitationoorg barrier to, the exercise
of the right of individual application to the court

d. It could be enhanced and/or modified to meet amyailing caseload in order
to be more effective in deterring inadmissible aggtions.

11. The principal possible disadvantages to sutio@el may be a lesser deterrent
effect against inadmissible applications and diseration on the basis of applicants’
financial situation, as between both persons witrage means resident in countries
of different per capita national income and perseith different means within the
same country of residence.

Il. Model Il — lesser discriminatory effect

12.  On the basis of the above analysis of the uaraptions for each aspect of a
fee system, a model with the following charactersstwould appear to be less
discriminatory.

a. Fee set at a higher level

b. Fee varies according to the applicant’s countrgesidence
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13.

14.
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Exemptions based on applicants’ means

Exemptions at least for those in detention

Court has a discretion to waive fees for casep@tific circumstances
Refund where the application is ruled admissibléeliaatively, where not
ruled clearly inadmissible)

Payment by bank transfer, internet or stamps

It has been suggested that Model 1l exhibesfofiowing advantages:

It would appear to be more effective in dissuadilkipunded applications.

It would be less discriminatory, especially betwesplicants of different
means.

Better account would be taken of the special charatics of applicants and
their applications.

A greater resulting revenue could cover the cosglministration.

The principal possible disadvantage to suctodainmay be the administrative

consequences of exemptions based on applicantshanea circumstances and of
determining their country of residence. There wowdso be administrative
consequences attached to refunding the fee wheappaitation is ruled admissible.
There would remain some risk of deterrence of fallhded applications.

D.

15.

Legal basis of introduction of a system of fees

The CDDH has consulted the Legal Advice Depantmwhich gave the

following opinion on this issue.

“It would appear that the only issue at stake ttaild be examined from a
legal and not practical standpoint is the questidnwhether or not an
application to the European Court of Human Riglusld be rejected in the
case of non-payment of fees.

The existing legal framework provides for two rejees possibilities: an
application could be declared inadmissible by treur€ or refused by the
Registry.

1. An application is declared inadmissible

It follows from the provisions of Article 35 of thEuropean Convention on
Human Rights that an application can only be regeis being inadmissible if
one or more criteria listed in the same Article am@t complied with.
Therefore, in order to enable the Court to dectareapplication inadmissible
due to non-payment of fees, Article 35 of the Carila would need to be
amended.

2. An application is not examined by the Court

According to Rule 47 of the Rules of Court, adopbgdthe plenary Court
pursuant to Article 25 of the Convention, failure tomply with the
requirements set out in paragraphs 1 and 2 of Rl may result in the
application not being examined by the Court. It Idobe envisaged to



CDDH(2012)R74 Addendum | 30

introduce an additional requirement of paymenteawdsfto Rule 47. Thus, a
failure to pay the fee would result in the refusélthe application by the
Registry. As the Rule provides that failure to compith any of the
requirementsnay (and not shall) result in the application not lgegxamined,
this would have the advantage of allowing for féede waived in certain
cases (for example prisoners). Furthermore, ofssyuthis model would not
require any amendment of the European Convention.”

16.  This opinion will require further examinationefbre the issue can be
definitively resolved?

E. Additional technical aspects to be examined atlater stage

17.  The following technical aspects, although nsseatial to taking political
decisions on whether or not to introduce a systefaas, would have to be addressed
and resolved before any such system could be intextl

a. Whether the fee would be applied to applicationeaaly lodged with the
Court. In this case, it may be possible to apply pnocedure whereby the
Registry advises those making applications prelamiyn considered to be
inadmissible either to withdraw them or, shouldytheish to proceed to
judicial determination, to pay the fé&&The retrospective nature of such an
approach, however, may be problematic.

b. Who would be responsible for setting the level bé tfee, whether the
Committee of Ministers or the Court, and who woulld responsible for
revising it.

c. Whether the initial general level of fee could beised in the light of practical
experience of operation of the system or a chamgeg¢umstances.

d. How relative levels of fee between countries ofedént per capita income
could be revised and whether there would be a nmesimafor irregular
revision in exceptional circumstances.

e. Whether to establish a mechanism to regularly mon&nd periodically
evaluate the impact of fees, in order to estabibkther and, if so, the extent
to which they firstly, meet the objective of detegrclearly inadmissible cases
and secondly, deter well-founded cases, the resulie made public.

f. What the consequence would be if an applicant (ldmb not been exempted
from payment) did not pay (the question arises pedeently of the stage of
the procedure at which payment is requested — Iseeegpara. 6.a.i. and ii.):

21t can be recalled that, in its Final Report oraswres that result from the Interlaken Declaratian

do not require amendment of the Convention, the BAd previously stated that “one aspect, yet to
be resolved, is whether introduction of a fee waelguire amendment of the Convention or whether it
could be done under the current provisions orgi@mple, by way of amendment of the Rules of
Court. The CDDH notes that the answer to this goeshay vary depending on the model” (see doc.
CDDH(2010)013 Addendum para. 14).

3 See para. 6.a.ii. above.



31 CDDH(2012)R74 Addendum |

(1) “information” solution, i.e. letter from the Bistry informing the applicant
that his/her application will not be (further) exaed for failure to pay the
fee, or else (2) “formal” solution, either (a) dgon of inadmissibility (which
would require amendment of the Convention to iniceda new admissibility
criterion) or (b) application of art. 37(1)(c) ¢fet Convention.

2. COMPULSORY LEGAL REPRESENTATION

A. Introduction

1. In its opinion of 4 April 2011 given with a viete the Izmir Conference, the
Court consideredthat compulsory representation by a lawyer coulel édn effective
and appropriate means @nsuring proper legal advice before filing an apption
and would increase the quality in respect of draftiapplications. It would be
consistent with the principle of subsidiarity in & as it links directly into the
national legal system. Any introduction of compoisoepresentation should be
subject to the setting-up of appropriate legal &dilities for applicants at national
level.”

2. It should immediately be noted that the Cowslft on further reflection, has
since concluded that this proposal would be probteii* The CDDH, following its
own examination of the issue, has come to the smmelusion.

B. Arguments in favour

3. The following arguments had been suggested woufa of making legal
representation compulsory from the outset:

a. It would enhance the quality of applications braugkfore the Court, since
prospective applicants would be advised profestiignaotably on the
admissibility conditions the envisaged applicatould face, which may
perhaps reduce the number of applications.

b. Applications would be drafted to a professionahdtd, which may allow
their treatment by the Court’s Registry to be as@kd.

c. It would maintain a direct link, through the persafrthe legal representative,
with the preceding domestic proceedings that wdiddn keeping with the
principle of subsidiarity.

C. Arguments against
4. Upon examination, however, the following argutseagainst have become
apparent.

a. Such a measure, which would put the applicantfieaacial cost, would make
application to the Court less straightforward aheérefore could present
disadvantages similar to those for introductioradee. Without provision of
legal aid for persons of insufficient means, theasuge would impact on the
right of individual application (see further below)

4 See doc. DH-GDR(2011)026, “Note on compulsory legaresentation of applicants,” European
Court of Human Rights (Court ref. #3709276), 21dbet 2011.



CDDH(2012)R74 Addendum | 32

b. It is not certain that lawyers succeed in dissugdieir clients from making
applications, even when they appear manifestly rmssible. The Court’s
statistics furthermore do not show that the appbos made through legal
representatives result in fewer decisions of cleadmissibility than those
presented by an individual alofre.

c. Legal representation is already in principle regdiof applicants whose cases
are communicated to the respondent State, other thasimple cases.
Imposing it also for simple cases would unnecelysadid to procedural costs.

5. As regards the necessity to extend legal attidee of insufficient means, the
following disadvantages have been mentioned.

a. Should the States finance and manage the provididegal aid, this would
have substantial budgetary implications for thossamiper states that do not
currently provide legal aid to pay for legal remmestion of those making
applications to the Court.

b. Such legal aid could not be granted by the Statd®ut an assessment of the
well-foundedness of the application. As soon aallegl had been refused on
account of the application’s lack of well-foundedsethe Court would risk
being seized with new applications challengingfthleire to grant legal aid by
the State concerned on the basis of a violatiohrof34 of the Convention.

c. Alternatively, should the task of administeringdégid be conferred on the
Court, this would in turn create a new administatand legal burden, which
would be clearly contrary to the intended objectoferelieving the Court’s
overload.

3. INTRODUCTION OF A SANCTION IN FUTILE CASES

A. Introduction

1. At the 7" meeting of the DH-GDR (30 May — 1 June 2011) Gleman expert
presented a proposal to introduce a pecuniary isanict futile case$® This proposal
would fall within the Deputies’ invitation to theBDH “to advise, setting out ... the
main practical arguments for and against, on ahgrgbossible new procedural rules
of practices concerning access to the ColirThe present document represents the
CDDH's report on the proposﬁ’l

2. The German proposal would empower the Courtharge a fee ... where the
applicants have repeatedly submitted applicatibasdre manifestly inadmissible and
lacking in substance, for such applications are ifestty not due for adjudication
before an international court and ... place an urtglreen on the Court.” (To avoid
any confusion, this paper will hereafter employtiéren “sanction” rather than “fee”.)

3. Other details concerning operation of this sanctystem included that:

* Ibid.

6 See doc. DH-GDR(2011)012.

4" See doc. CM/Del/Dec(2011)1114/1.5, “other” in thisitext meaning ‘other than a system of fees
for applicants to the Court’ (see doc. DH-GDR(2@1) REV.)

8 See doc. DH-GDR(2011)R?7.
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It would be incumbent upon the judicial formatiogating with an application
to assess whether or not to impose a sanction.

The sanction would be imposed at the Court’s dismreonce proceedings had
been concluded, which could include doing so in tHlecision on
inadmissibility.

The sanction should not be too low, so as to redefats educative effect, it
should be higher than any general fee; its speaifiount would be set at the
Court’s discretion, taking into account the specfgatures of the individual
case, up to a given maximum amount. (It was notipd who would be
competent to set this maximum amount.)

The Court would be unable directly to enforce paytad the sanction. The
applicant would, however, be informed that no fartapplications would be
processed until the sanction had been paid.

One could foresee a derogation to the principlettieCourt refuse to process
further applications brought by applicants who mad paid a sanction, in
cases where the further application concerned “dgtds” guaranteed by the
Convention (e.g. Articles 2, 3 and 4).

Should the same applicant, having paid a sancsiansequently make further
applications “lacking in substance,” a further, gibl/ higher sanction could
be applied.

Arguments in favour

The following arguments have been advanced wouia of introducing a
on in futile cases:

Such applications place an undue burden upon thetQbe sanction would
seek to reduce this burden. It would provide theur€Cowith a case-
management tool, similar to what is available withertain national judicial
systems, to deal better with those whose numerpplcations use resources
without contributing to positive development in theld of human rights,
whether for individuals (the applicant) or in geader

The sanction would have an educative effect onrnbtant applicant. Even if
such a system would not have a massive effect ennttmber of clearly
inadmissible applications, it could neverthelesseha preventive effect on
those who make applications without considering thwaietheir applications
meet the admissibility criteria. Imposition of teanction may have a positive
effect in any case: applicants who pay will havarié something about the
seriousness of applications; those who do not pay find that the Court
refuses to examine any future applications they filay

Once there was general awareness of the practicejay also have a
disciplining influence on the behaviour of othepbgants. The system could
thus contribute to consolidating the role of theu@owhose current situation,
notably its case-load, is in part due to it beiegrs by many applicants as a
fourth-instance court.

The decision on whether to implement the sanctiould be taken by the
judicial formation seized of the case and so wamleblve minimal additional
administrative cost. Managing the sanction would ingly additional work
for the Court disproportionate to the possible @fgbecause the Court would
have discretion to decide whether to impose thectgan if it felt that to
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deliver a quick decision without any sanction wobéda better way to manage
the case, it could do so.

e. A sanction system would respond to one of the diojes of those opposed to
a general fee for applicants, since it would naédeell-founded applications,
the Court deciding on its application after haviagsessed the case. The
potential impact on the effectiveness of the rightndividual application to
the Court would seem minimal, given the conditiangler which the sanction
is envisaged; it is, in effect, left to the disavatof the judge, as to both its
application and its amount.

C. Arguments against

5. The following arguments have been advanced agtia proposal:

a. A ‘sanctions system’ would not be in conformity withe purpose, spirit and
even the letter of the Convention. Each applicanstnbe presumed to be in
good faith when he or she lodges an applicatiorplidants rarely, if ever,
imagine that their cases could be considered age‘fulnadmissibility is the
sole “sanction” for a clearly ill-founded or evelnusive application. Any other
sanction would in effect give the appearance ohrralising applicants to the
Court, something which should not be envisagedafqudicial human rights
protection mechanism. It penalises the applicafiirbg(s)he has even made
out a case, even if that case turns out to be iismiloie. It goes against the
maxim ‘Justice must not only be done, but mustdmndo be done’.

b. Even if there may undoubtedly be those who speri time in abusive
litigation, including before the Court, they araywéew in number and do not
necessarily only submit futile, inadmissible apglions, which is a further
problem. Most “abusive” applications involve repetis of or minor
variations on previously dismissed applications.pAdsent, once a pattern of
such applications has been established — whichddoublve as few as two
Single Judge decisions (the second made undeB3{2)(b) ECHR) — further
applications were dealt with by the Registry simpiforming the applicant
that there would be no further judicial examinatiohtheir case. In other
words, abusive applications were not a major casegssing problem and
there may be few opportunities for a judicial fotroa to consider imposing
any sanction.

c. The Court rarely uses its existing competencerio &ipplications inadmissible
for abuse of the right of individual applicationrA35(3)(a)}° and therefore
would be unlikely to exercise a power to imposeuaction. Consolidation of
its case-law for rejecting futile applications abalchieve the same goal as this
proposal. The development of this case-law, howeseuld prevent future
futile applications without the need for a compkystem of sanctions. An
accumulation of efforts aimed at the same goatherother hand, would tend
to burden the Court with additional tasks, rathantto relieve it.

d. Implementation of the proposal could require mehiiion of financial and
human resources and place a heavy discretionadebusn the Court when
deciding who or what case to ‘sanction’. The Couass under the obligation
to treat every application in the same way, givthg same weight and
consideration to each, and so would be obliged eterchine whether and

“9 See the Court’s decisions in the caseBaxfk v. GermangndDudek (VIII) v. Germany
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explain why certain applications were lacking itostance; in other words, to
distinguish degrees of inadmissibility. It would bkliged to analyse, at least
briefly, future applications introduced by the mersn question, if only to
avoid the situation in which possible violations“obre rights” would remain
unexamined.

. It has been suggested that there would have tbéedssibility of appealing

against imposition of the sanction, which would rease the Court’s
workload. Any system of pecuniary sanctions wouldprinciple have to be
accompanied by the possibility of requesting thexamination or reduction
of the amount of the fine. This would also invoaaditional resources.

A sanctions system would create inequality betwagplicants. It would not
affect futile applications made by applicants ofidsdinancial status. The
envisaged system could thus appear discriminataryhe basis of financial
resources.

. The viability and feasibility of such a system witithe Convention, even

once amended, would be questionable, difficult @adplicated to implement.

D. Other issues raised
6. In addition to the above, the following othesuss were raised during
discussion:

a. The proposal should not be considered as an dlieent a general fee,

although it could be introduced in addition. It nahtake the place of a fees
system or even be introduced as an alternativeds, fsince unlike sanctions,
the purpose of a possible fees system would beldogaality and uniformity
to the introduction of applications.

. Alongside introduction of a sanction for abusiveplagants, consideration

should also be given to introduction of sanctiamslégal representatives who
submit futile applications on behalf of their clisnand/ or for States that
failed to execute judgments in repetitive cases.

. The effective impact of this proposal on the prenxenof futile applications

remains to be analysed, on the basis of a posmldgant report that could
perhaps be drawn up by the Court itself. From tléset, therefore, a
preliminary estimation of the number of such cased the extent to which
they over-load the role of the Court would be appiade.

. There could also be a study of the possibility tttee States Parties be

responsible for recovering, possibly on behalfled Court, the sanctions. In
this case, it would no longer be necessary todia aule that the Court refuse
to process further applications following non-paynef a sanction.

4. AMENDMENT OF THE “SIGNIFICANT DISADVANTAGE” ADMISSIBILITY

A.

1.

CRITERION
Introduction

The German proposal entails amending the “sigmficaisadvantage”

admissibility criterion in Article 35(3)(b) of the&Convention by removing the
safeguard requiring prior due consideration by melstic tribunal.
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2. Article 35(3) of the Convention would then read:

“The Court shall declare inadmissible any individapplication submitted
under Article 34 if it considers that:

[...]

b) the applicant has not suffered a significanadiv&ntage unless respect for
human rights as defined in the Convention and tla¢oPols thereto requires
an examination of the application on the merits-pradided-that-no-case-may

mestic

RO

tribunal
B. Arguments in favour
3. The following arguments have been advanced in fawbthe proposal:

a. The additional safeguard requiring prior due comsition by a domestic
tribunal in Article 35(3) is unnecessary in view tbe fact that paragraph 1
already mentions that all domestic remedies hawe texhausted.

b. Article 35(1) of the Convention does not mentior #dditional safeguard of
‘due consideration’ by those domestic remedieis. peculiar that paragraph 3,
which concerns cases in which the applicant did sudffer a significant
disadvantage, does offer such an additional safdgua

c. Even in a case where the applicant's concerns metebeen given due
consideration on the national level, the applicémgs not need to be granted
relief by the Court where his case is negligiblétsnsignificance. In any case,
the provision would still contain the requirememattan application receive an
examination on the merits if respect for humantsgio requires.

d. It would render the existinde minimis non curat praetoule more effective
and easily applicable. The (already overburdenea)riCwould be provided
with a further instrument to focus on more impottgaestions of human
rights protection under the Convention. Amendmenthe provision would
also provide a clear political signal in this retyar

e. It would further emphasise the subsidiary naturethaf judicial protection
offered by the European Court of Human Rights. Tékerence to ‘duly
considered’ in the current text of Article 35(3)tbe Convention may induce
the European Court to deal substantively with caseswvhich judicial
supervision by an international human rights caurtot warranted.

f. The right of individual petition remains intactaf cases, unless the case is of
negligible importance.

C. Arguments against

4. The following arguments have been advanced agtiegiroposal:

a. The current text of the provision was the result aofcarefully drafted
compromise during the negotiations leading up md®ol No. 14. It remains
highly uncertain whether a political agreement donbw be reached on
deletion of this safeguard.

b. The current provision has only been in force fdinmated period of time (see
in this regard also the transitory provision laidweh in Article 20(2) of
Protocol No. 14). The Court should be given mommetifor the full
development of the interpretation of the safeguardits case-law. The full
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effects of this provision still remain unclearwbuld not be timely to amend
the text of the provision.

c. Removal of the safeguard would in itself in all Ipability not contribute
significantly to the decrease of the Court’s woddp given the fact that the
criterion has so far been used by the Court in anfyandful of cases. In most
cases, the Court would still be able to declareraptaint inadmissible using
other provisions of the Convention, even though ¢tase was not duly
considered by domestic courts. At the same timeguld also be argued that
removal of the safeguard will not result in any sahntial change, since the
effectiveness of a domestic remedy is still reqliveder Article 13 of the
Convention.

d. In the alternative, removal of the safeguard worddult in a decrease of
judicial protection offered to individual complama. The current safeguard
contributes to offering protection in case of aideaf justice, even though the
importance of such a case is minimal.

e. The safeguard underlines the importance of theciplim of subsidiarity. High
Contracting Parties are obliged to offer primardigial protection on the
domestic level. The safeguard requiring ‘due cagrsition’ emphasises this

duty.
D. Other issues raised
5. It was also recalled that Article 13 of the Convemtrequires the existence of

an effective remedy before a domestic authorityjctvmeed not necessarily be a
tribunal. This consideration could be taken to wesgther for or against the proposal,
or both.

6. The CDDH noted that the information concerning nécendencies in the

number of pending applications and the Court’s dasts for future treatment of
clearly inadmissible cases may have implicatiomsafoevaluation of the necessity of
this proposal: see further para. 34 of the Fingddre

5. ANEW ADMISSIBILITY CRITERION RELATING TO CASESPROPERLY
CONSIDERED BY NATIONAL COURTS

A. Introduction

1. A new admissibility criterion could be introducediwthe following elements:

a. an application would be inadmissible if it were stamtially the same as a
matter that had already been examined by a domidiimal applying the
rights guaranteed by the Convention and the Priddhereto;

b. an exception would be made where the nationalnabthad manifestly erred
in its interpretation or application of the Conventrights;

c. a further exception would apply where the applarataises a serious question
affecting interpretation or application of the Cention or the Protocols
thereto.

B. Arguments in favour
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2. The following arguments have been advanced in fagbthe proposal:

a. The proposal emphasises the subsidiary nature ef jddicial control
conducted by the Court and the idea that the Ghould not act as a fourth
instance. Where national courts apply the Convantio the light of the
Court’s case law and consider cases fully andyfattie circumstances in
which the Strasbourg Court should need to reconsidecase and substitute
its own view for that of the national court shoulld relatively limited. The
proposal could have special relevance with regarccdrtain Convention
rights, such as those found in articles 8 to 11lth&f Convention. When
applying those provisions of the Convention, a detimdribunal balances the
applicant’s interests against those of anotherlygarproceedings or a general
public interest. It is inherent in such a balancatjthat it may fall either way.
In these circumstances, one could question thedadalee of further scrutiny
by the Court, which might well merely repeat thensabalancing act. The
proposal could help further clarify the role of tBeurt in determining such
cases.

b. The Court would be called upon to consider the tmef fewer applications,
thus making better use of its finite capacity towde reasoned judgments.

c. The Court would still examine decisions of natiocailirts where they clearly
failed to apply the Convention and the Court’s ciase either properly or at
all. Likewise, the Court would also continue to siier cases that raise
important points of interpretation and applicatadrihe Convention.

d. Such codification of the existing principle thatetiCourt is not a ‘fourth
instance’ would provide an opportunity to establiskearer and more
transparent guidelines for the Court on when tdyathe rule.

e. The proposal builds on principles already founthie Court’s case-law as part
of the “manifestly ill-founded” admissibility criteon.>® It would provide a
more transparent and principled basis for suchsa®ts to be taken and would
encourage a fuller application of these principles.

f. It has been suggested that such a criterion cowddwrage national courts and
tribunals further to apply (explicitly) the prinégs underlying the Court’s
case-law in a more in-depth way. It would also pevan incentive for the
creation of general domestic remedies, where tlayad already exist.

g. The examination of a case by the Court would coinagsn on whether there
has been an in-depth examination at the national ley a tribunal and on
whether the outcome of the domestic proceedingsinex)further examination
by the Strasbourg Court. Arguably, that way filbgricould be done more

speedily.
C. Arguments against
3. The following arguments have been advanced agtiegiroposal:

a. The proposal limits the right of individual petiipas enshrined in Article 34
of the Convention, and the judicial protection off& by the Court to
applicants.

*0 See, for example, the Court’s Practical Guide dmissibility Criteria, Section lIA(2) and cases
such akemmache v. Fran¢c&arcia Ruiz v SpaiandSiojeva a.o. v. Latvisee also Section I1A(3)
of the Guide on “Clear or apparent absence of ltim”, including (a) “No appearance of
arbitrariness or unfairness”.



39 CDDH(2012)R74 Addendum |

b. The proposal limits the substantive jurisdiction tife Court and its
competence to address gaps in the effective proteaf all Convention
rights. It appears to be based on an inaccuratemgeen that the Court
largely oversteps its role.

c. The proposal would further encourage substantivamaxation of the
complaint at the admissibility, rather than the itsestage. Issues pertaining to
the interpretation and application of Conventiaghts should be dealt with at
the merits stage, not at the admissibility stage.

d. Since this substantive examination would have ted®lucted by the Court
whenever it applied this new admissibility criterjot would not decrease the
Court’s workload.

e. The new admissibility criterion puts more emphasisthe judicial protection
offered on the domestic level. By limiting the seayf review to correction of
manifest error, the criterion could jeopardise remance of uniform
Convention interpretation, which could in turn twen legal certainty. The
level of implementation of Convention standardsdomestic law in the
various High Contracting Parties does not currealiigw for the introduction
of such a measure.

f. The relationship between the Court and the higtestestic courts could be
harmed if the Court were to judge that the domestart had made a
‘manifest error’.

g. The proposal would involve generalisations coneggrihe overall quality of
the domestic legal system, instead of a focus engtiestion of whether the
domestic legal system has treated an individua oaa just manner.

D. Other issues raised

4. The question remains whether the aim of the prdpm@saonly be met through
introduction of a new admissibility criterion. Itigmt be worthwhile also to explore
additional ways of conveying the essence of thepgsal, including e.g. further
elaboration of the margin of appreciation doctamehe application of thde minimis

rule which might lead to similar results, withohetabove-mentioned disadvantages.

5. The notion of a ‘manifest error and the delimitati between the two
exceptions mentioned will undoubtedly lead to mguogstions of legal interpretation
being brought before the Court, due to the inhemmbiguity of its meaning.
Introduction of the new admissibility criterion Wilkewise lead to a new body of
case-law on the relationship between this newraiteand the existing rule under the
Convention that all (effective) domestic remediaséhto be exhausted. The question
was also raised how repetitive cases are to béwehlunder the proposed system.

6. Any introduction of the criterion would have to &ékccount of the variety of
national legal systems, in order to be applicablaltmember States.

7. It has also been suggested that the proposal, cachhwith the so callede
minimisrule, might in fact lead to a “pick-and-choose” rebsee below).

8. The CDDH noted that the information concerning nécendencies in the
number of pending applications and the Court’s dasts for future treatment of
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clearly inadmissible cases may have implicatiomsafoevaluation of the necessity of
this proposal: see further para. 34 of the Fingddrie
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Appendix IV

CDDH REPORT ON MEASURES TO ADDRESS THE NUMBER OF
APPLICATIONS PENDING BEFORE THE COURT

1. INCREASING THE COURT'S CAPACITY TO PROCESS APRIATIONS

A. Introduction
I. Interlaken Declaration and the CDDH'’s ad hoc tems of reference

1. Paragraph 6.c.ii. of the Interlaken Declaratimcommends, with regard to
filtering mechanisms, [...] to the Committee of Mit@igs to examine the setting up of
a filtering mechanism within the Court going beydhd single judge procedure and
the procedure provided for irf iemphasis added). Furthermore, paragraph 7.c.i. of
the Interlaken Declaration “calls upon the Comneitbé Ministers to consider whether
repetitive cases could be handled by judges redmerfer filtering...”

2. The Steering Committee for Human Rights subsaifjueeceived terms of
reference requiring it to “elaborate specific prspls for _measures requiring
amendment of the Conventiomcluding proposals, with different options, far
filtering mechanism within the European Court ofrikan Rights [...].This part of the
terms of reference shall be executed through theegmtation of a final report to the
Committee of Ministers by 15 April 2012; an interiactivity report shall be
submitted by 15 April 201%? (emphasis added). These terms of reference were
subsequently reiterated, following the Izmir Coefase, and the deadline for
submission of results brought forward to 31 Maroh2**

3. At the 78" CDDH meeting (6-9 December 2011), the Registryioked the
CDDH with information on recent tendencies in thenber of pending applications
and the Court’s forecasts for future treatment leidy inadmissible cases. For the
four successive months between 31 August 2011 anBbe&ember 2011, the total
number of cases pending before a judicial formatedh from 160,200 to 151,600.
The predominant cause was a decrease in the nuwhbases pending before a Single
Judge, which fell from 101,800 to 92,050The Registry considers this tendency to
be sustainable in the long-term and now expectgesuto the provision of additional
resources, to be able to resolve the backlog aflgiégnadmissible cases by the end of
2015. This information, which will be examined irora detail below, clearly has
profound implications for the CDDH'’s response tal anterpretation of its terms of
reference.

[I. Where the emphasis of reforms should be placed

*1 Sub-paragraph i. states that “[The Conference comenends, with regard to filtering mechanisms,]
to the Court to put in place, in the short terrmechanism within the existing bench likely to emsur
effective filtering.”

2 See doc. CDDH(2010)001.

%3 See doc. CM/Del/Dec(2011)1114/1.5.

** The number of cases pending before a Chambefelldnut that of those before a Committee rose.
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4. At the end of 2005 — the first year for whichexant figures are publicly
available -89,900applications were pending, 45,580plications having been lodged
during that year and 28,565 decisions taken, ofclwii7,613 were to declare the
application inadmissible or strike it out. Five ye&ater, at the end of 2011 — the latest
full year for which figures are availablel51,600° applications were pending before
a judicial formation, 64,50@pplications having been allocated to a judicairfation
during that year and 52,188 decisions takem677 of which were to declare the
application inadmissible or to strike it ott.

5. On the assumption that, at present, the 20 gidgmointed by the Court
President as Single Judges devote approximates @btheir time to work on Single
Judge cases, it has been suggested that less IB@mflthe Court’'s overall judicial
working time is devoted to such casés.

6. As noted above, however, the Court’s new strestand working methods for
filtering, introduced following entry into force d®rotocol No. 14 on 1 June 2010,
have recently begun to have a far greater thanotege- or hoped for — effect. On 31
August 2011, the number of cases pending beforengleSJudge reached a record
high of 101,800; 21,400 Single Judge decisionstiesh taken since the beginning of
the year. Over the following four months, howeverfurther 25,530 Single Judge
decisions were taken, and the number of cases mpgtiell to 92,050° The Court
considers that the growth in the number of decsi@mdered, being largely within its
own control, can be not only sustained but furthereased.

7. The Court ascribes the growth in the numberezisions to restructuring the
Registry, in particular by efficient cooperationtween Single Judges and non-
judicial rapporteurs; creating a filtering sectidedicated to applications concerning
the five countries against which the largest nundfenadmissible applications are
brought®® and improvements in working methods, pioneerethinfiltering section.

(It should also be noted that the filtering secti@s benefited from reinforcement by

%5 For the sake of clarity it should be noted thatribmber of pending applications cannot be
assimilated to the “backlog”. Even in a desiredestd equilibrium between incoming and disposed-of
applications [see the Interlaken Declaration, pijrthere will inevitably be a non-negligible nueib

of pending applications corresponding to a prodfiet number of incoming applications per year and
the average length of proceedings. For illustrapgooses only it can be mentioned that assumialg th
the number of incoming applications remains morkess at the same level, i.e. 50,000 Single judge
cases and 15,000 Committee and Chamber casesgreapd departing from a thesis that a desired
reasonable length of proceedings would be onefge&ingle judge cases and two and a half years for
Committee and Chamber cases, in the state of bguith there will nevertheless be 50,000 Single
judge cases pending and 37,500 Committee and Chiarabes pending. Only the remainder of
applications above these figures can be taggeddddy.

% See the Court’s Analysis of statistics 2010, amé on its website. It should be noted that tresba
on which the Court publishes various statisticsdfenged over time. In particular, the previousgd
figures for “applications pending before a judidiatmation” and “applications allocated to a judici
formation” would be slightly lower than those cuntly given for “applications pending” and
“applications lodged,” respectively, for any givgear; the figures for 2005 would thus have been
lower had the current basis then been in use. bbeeadata are therefore given for broad illusteativ
purposes only.

" See doc. DH-GDR(2010)017, report of tfeBH-GDR meeting (15-17 September 2011), Appendix
Il

%8 2010 had already seen a record 25% increase inui@er of filtering decisions; in 2011, however,
there was a 37% increase in such decisions as cethpéth 2010.

%9 Namely the Russian Federation, Turkey, Romaniaaidk and Poland.
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around forty secondments, including twenty from Rwessian Federation.) The aim is
to procesgrima facieclearly inadmissible cases quickly, simply and iedately,
with as many stages of case-processing — inclufim¢gingle Judge cases, drafting of
the decision — undertaken immediately upon initiahsideration as possitieThe
combined effect of these developments has far eleckenost expectations of the
potential benefits of the Single Judge system: ederthe Court had previously
estimated that the single judge system, as firgilamented, had the potential to
deliver 32,000 decisions per year, it in fact deded 46,930 in 2011 and expects to
deliver even more in 2012 and beyond.

8. On this basis, the Registry has projected thesipoity of not only dealing
with the majority of newly-arriving clearly inadnsible applications within a few
months of receipt but, by extending the new workmegthods to the Registry as a
whole, having the capacity also to resolve progvelss over the course of 2012-
2015, all applications now pending before a Sinlyldge. This projection is posited
upon an increase in the resources available t&€Cthet's Registry. According to the
Registry, the increase in the number of single gudgcisions has been achieved
without diverting judicial time from other tasks.

9. The CDDH'’s discussion of filtering had over ttmurse of time also revealed
a growing concern that a more important issue maacat be the Court’s increasing
backlog of Committee and Chamber cases. Althougé undoubtedly important to
ensure that clearly inadmissible cases receivack gesponse, it was pointed out that
a reform of the filtering mechanism cannot by itéede sufficient resources to tackle
that part of the Court’s case-load which is mogtontant from the point of view both
of respect for human rights and the time needegragess it. Indeed, while clearly
inadmissible applications subject to filtering a@tee most numerous, but can be
disposed of quickly, the heaviest part of the dasé-consists of cases which cannot
be declared inadmissible without further examimgtioequire a more in-depth
analysis and may lead to a finding of a violatibnh@ Convention. It has furthermore
been argued that the Court’'s prioritisation polltys, in effect, left low priority
repetitive cases (34,000) and even many non-regetitedium-priority cases (around
20,000) with little prospect of adjudication withenreasonable time. This concern has
been heightened by the latest information fromRlegistry on filtering. The CDDH
also recalls the Interlaken Declaration, in which States Parties were “convinced ...
that additional measures are indispensable andtlygequired in order to ... enable
the Court to reduce the backlog of cases and tadawjte new cases within a
reasonable time, particularly those concerningoseriviolations of human rights”,
and the Izmir Declaration, which considered thabfmsals ... should also enable the
Court to adjudicate repetitive cases within a reabte time”.

10. The recent decrease in the number of applitatpending before a Single
Judge and the considerable increase in the nunit&ngle Judge decisions delivered
are of course extremely welcome developments. Aghoit remains to be seen
whether the Registry’s expectations will be realjsthere seems a fair prospect that
the Court will within the foreseeable future beeatd manage the clearly inadmissible
applications, even if the number arriving will patdty remain very high. It is also

% This approach has benefits also for the processingommittee and Chamber cases, which upon
preliminary identification as such are immediatedynmunicated to the Respondent State.
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unlikely that any new filtering mechanism, giveratthts introduction would require
entry into force of an amending protocol to the @ontion (see further below), could
come into effect or, at least, have yet had anatgrapact by the envisaged date of
2015 for resolution of the backlog. The CDDH haardiiore decided to reflect these
circumstances by shifting the emphasis of the ptesport from possible measures
to increase the Court’s filtering capacity, to pbesmeasures to increase the Court’s
capacity to process applications generally.

11. In accordance with the CDDH’'s terms of refeeenthe present report

nevertheless retains a detailed analysis of angiosads for an alternative, new

filtering mechanism, presented on the understandimg recent developments

appeared to many to suggest that such proposalsiatayeed to be given immediate
effect. The CDDH instead considers that these maigoshould be implemented as
part of the current round of Court reform but orantingency basis, in case the
Registry’s expectations are ultimately not fulilleand it transpires that other

approaches are required. In this respect, the Cidbé$ees two situations in which it

might be considered necessary to activate a nésvifiy mechanism: if the expected

results are not achieved; or if, regardless ofefffiects of the Single Judge system and
associated internal Court reforms, it is consideopgortune to introduce a new

system, for instance if the time taken by the Ctmudeal with other cases became too
long. Some delegations consider that the secoudtgih already prevails.

B. Increasing the Court’s general decision-makingapacity

12. The Court’'s overall backlog consists of appiamas pending before either
Single Judges (decisions in clearly inadmissiblepliegtions), three-judge
Committees (mainly judgments in repetitive cases) @hambers (mainly judgments
in non-repetitive cases). If efforts are to be mamlecrease the Court’s capacity to
deliver judgments, the question arises as to wheliose efforts should be directed at
Committees or Chambers, or both. There are three;nmutually exclusive ways in
which this capacity may be increased: increasing t¢hpacity of the Registry;
increasing the number of judges; and deployingettisting judges and Registry staff
differently.

13. In this respect, the annual statistical datatle number of applications
allocated to a Committee and to a Chamber and enntimber of applications
disposed of by a Committee and by a Chamber woelchdécessary in order to
determine which part of the Court’s decision-mak@agacity should be strengthened
and, at least as a rough estimation, what levedrotvth in productivity would be
necessary for achieving the equilibrium between thenber of incoming and
disposed-of applicatiors.

14. A further question is whether increasing thenhar of judges or just that of
Registry staff alone would be an effective way wofreasing the Court’'s general
decision-making capacity. As noted above, the Coetpectations for dealing with
the backlog of clearly inadmissible cases deperahgn increase in the size of the
Reqistry, just as the recent falls in the numbérsases pending before Single Judges

®1 According to information recently provided by tRegistry, in 2011, 9,250 applications were
allocated to a Chamber and 7,950 to a Committenglthe same period, 3,000 were decided by a
Chamber and 2,150 by a Committee (see doc. DH-GOR(®05 Addenduin
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are, at least in part, due to reinforcement of Registry through secondment of
national judges. It should also be noted that tleirCdoes not expect that the
improved working methods pioneered in the Registfijtering section could liberate
judicial resources for other tasks at the same tameallowing resolution of all
pending Single Judge cases by 2015.

15. Even before the Court’'s announcement, therefohad been suggested that a
pool of temporary judges could be established, ntakii possible to strengthen the
Court’s general decision-making capacity when nesgs Such judges would:

a. have to satisfy the criteria for office of Articld. of the Convention;

b. be nominated by the High Contracting Parties arafsiply, approved or
elected to the pool by the Parliamentary Assembly;

c. be appointed from the pool by the President ofGbart for limited periods of
time as and when needed to achieve a balance beinamning applications
and disposal decisions (subject to the Court’s btatg envelope);

d. when appointed, discharge most of the functionsegtilar judges, other than
sitting on the Grand Chamber or Plenary Court;

e. when appointed, be considered as elected in regpebe High Contracting
Party that had nominated them.

16.  An alternative proposal is to introduce a netegory of judge (originally
proposed as a new filtering mechanism, see pa#a863Jelow), which would deal
exclusively with repetitive cases and — unlesswa fileering mechanism is introduced
— with single judge cases. This would enable tigelee judges to devote more time to
chamber cases. As with the proposal above, the eurab judges would vary
according to the Court’s needs and their term 6€®fwould be considerably shorter
than that of the regular judges. These judges wbala to possess the qualifications
required for appointment to judicial office and qabject to the same requirements as
the regular judges with regard to independenceipartiality. However, since the
essential nature of their work would not requirattthey “possess the qualifications
required for appointment to high judicial office be jurisconsults of recognised
competence,” as is required of regular judges Hicler21(1) of the Convention, they
could be at an earlier stage in their career aagt temuneration could be lower. The
judges could be elected by the Parliamentary AsBeorbby the Court itself from a
list of candidates submitted by the Member Stafxsne States have argued that
proportional representation of Member States wowlidbe necessary for this category
of judge, although others disagree. Besides, itsuggested that the Court should be
involved in the process of selecting appropriatedadates. It would be in the Court’s
discretion how the three-judge committees will benposed, e.g. two regular judges
sitting with one new judge or one regular judgérggtwith two new judges.

17. It has been argued that both of these propasalg have the following
advantages:

a. they might make it possible to achieve a generkdrnoa between input and
output of cases, enabling the Court to reduce #uoklbg and adjudicate new
cases within a reasonable time;

b. they would be flexible, as any additional judgesuldoonly be engaged if,
when and to the extent necessary;
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c. they would have budgetary consequences only aswdrah activated and
would only be activated if and to the extent threg Committee of Ministers
provided necessary resources;

d. additional judges, being employed for a fixed perad time, would constitute
a valuable connection between the Convention atidnad legal systems.

18. In favour of the first proposal, it is argudwtt regular judges would probably
still have far too little time to deal with lowertegory Chamber cases, given the size
of the backlog and the rate of arrival of new, @ifacie admissible Chamber cases
and even with responsibility for filtering beingvgh to the Registry and/or to
additional judges with competence to deal withefihg and repetitive cases.
Furthermore, it has been suggested that it migbwepdifficult to recruit judges to
deal solely with repetitive and possibly clearlgdmissible cases.

19. In favour of the second proposal, others haggeasted that an increase in the
Court’s general decision-making capacity can beeaeld through a new filtering
mechanism (see further below) and/or the secongosad, and that it is thus not
necessary to have temporary judges with generalisidaemaking capacity.
Furthermore, additional judges with a status coplarto that of the regular judges
would be more costly.

20.  Against both proposals, it has been arguedtktegt would not correspond to
the existing principle in the Convention of onegedper State party. Furthermore,
were the proposals implemented, it could not beaguaed that all applications heard
by Chambers would involve adjudication by the juddected with respect to the
Respondent State.

21. The CDDH has not been able also to considetheh¢he Court’s judicial and
Reqistry resources could be deployed differentlyasoto allow an increase in its
general decision-making capacity. This question meayard further examination in
future, including, of course, by the Court itself.

22. One might also ask whether the increase igieffcy of working methods for
filtering could not, at least in part, allow resoess currently employed for filtering to
be liberated for work on Committee and Chamber ssasgher than continuing to
devote all of those resources to clearly inadmiegibses.

23. The CDDH reiterates that the issue of the Cowgeneral decision-making
capacity has only recently been given a primary s in its work, due to the
recency of the information concerning the Courtlgpoit of Single Judge decisions
and the possibility of eliminating the backlog d¢arly inadmissible applications. In
this new context, certain important aspects ofgr@posals have not been resolved
and would need further clarification. Equally, thposals made do not necessarily
exclude the possibility of alternative approachédsch may also merit examination.

C. A new filtering mechanism

24.  As noted above, the CDDH has decided to mairitaiproposals for a new
filtering mechanism, on the understanding that sttilhey no longer appear necessary
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in the immediate term, it may in future become seaey to reactivate them should
the impact of the Court’s new working methods failmeet the Court’s expectations.

I. What is filtering and why is it important?

25. Filtering is the task of finally disposing opmications that are clearly
inadmissible, thereby eliminating them from the @sudocket and leaving only
those applications that raise substantive issukeriig has traditionally been distinct
from the task of triage, which is performed by Begistry and consists of an initial
screening of applications and their provisionaligissent to the different judicial
formations (chamber, committee, single judge).

26. Filtering is an unavoidable part of the Couwtsrk. It must be done in any
system. Filtering is important because all applisaalso those whose applications are
clearly inadmissible, have a legitimate expectatmmave their case decided by the
Court within a reasonable time. To receive a denisiom the Court is an important
element of the right of individual petition. Fotaage number of applicants, however,
this expectation is not met, and the right of imdlial application is thus being
undermined.

27. The aim of a new filtering mechanism, as prepgos this Section, would be

to increase the Court’'s case-processing capaadityassto allow it to deal more

efficiently with its case-load; bearing in mind thadmissible applications represent
around 90% of applications decided by the Court anound 65% of pending

applications?

28. For further information on how filtering is d®m the present framework, see
the earlier DH-GDR report at Appendix IV to the CBDnterim Activity Report on
measures requiring amendment of the Converifion.

. Filtering by whom — different models for a possble future new mechanism

29.  Various models have been proposed to deal twehproblem of filtering. It
can be noted from the outset that all of the ogtiproposed are intended to present
the following basic advantages:

a. They would enhance the Court’'s capability to ddéktiently with clearly
inadmissible applications and thus enable equilibribetween the rates of
receipt and disposal of such applications to béeaek for all member States
and the backlog to be reduced, whilst perhapsallswing the regular judges
to devote more attention to admissible cases.

b. The existing, “regular” judges would be able to camrate on more complex
and substantive cases, notaljyima facie admissible applications and
development of the case-law.

c. More time allocated by the judge to working on aecavould significantly
reduce the risk of divergent case-law.

%2 The former figure derives from the Court’s statistfor recent years; the latter is the proportién
pending cases that have been provisionally ideutifiy the Registry as inadmissible.

% See doc. CDDH(2011)R72 Addendunitishould be noted that the estimate of the piateautput
of decisions contained in this document is now ssgued.
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d. It has been suggested that freeing regular judges work on inadmissible
applications would make the post of judge moreaetive, with a beneficial
effect on the quality of candidates.

e. Each model would allow some degree of flexibility iesponding to the
Court’s needs at a given moment in time.

30. The following proposals on who should be resgua for filtering have been
made.

a. The Registry

31. It has been suggested that experienced Reggstgers should be authorised
to take final decisions with regard to clearly imaslsible cases. More specifically, the
existing non-judicial rapporteurs would be givee tompetence now held by single
judges, that is todeclare inadmissible or strike out of the Courist lof cases an
application submitted under Article 34, where sachecision can be taken without
further examinationThe decision shall be final. If the single judipes not declare
an application inadmissible or strike it out, thjatige shall forward it to a committee
or to a Chamber for further consideration(cf. Article 27). According to the
explanatory report to Protocol No. 14t)his means that the judge will take such
decisions only in clear-cut cases, where the inadinility of the application is
manifest from the outset?

32.  The President of the Court would appoint suitefing officials” in the same
way that non-judicial rapporteurs are appointedayodrhe role would usually be
short-term and not necessarily full-time. They webfunction under the authority of
the President of the Court and form part of theifeg as set out in Article 24(2) of
the Convention with regard to (non-judicial) rapeaors. It would seem appropriate
that these “filtering officials”, when sitting asuch, should not examine any
application against his or her home sf3tas is the case currently for single judges
(see Atrticle 26(3) of the Convention).

33.  The following advantages to this system hawenlsiggested:

a. Experienced Registry lawyers are impartial and jredelent of the parties and
have the qualifications and experience necessarngke final decisions in
clearly inadmissible cases, including a thorouglovkedge of the Court’s
case-law, since they already oversee the preparadio inadmissibility
decisions for submission to a single judge.

b. Registry lawyers would be expected to be entirglgrational straight away,
which would not be the case for other options.

c. Removing the extra decision-making level (the fngldge) would reduce
time and resources spent on clearly inadmissildexaSingle judges disagree
with the non-judicial rapporteurs in less than 1Pthe case§®

d. There would not be any additional cost involved the new filtering
mechanism, for constant output (unless it is cared that “filtering officials”
should be paid more than non-judicial rapportettiglvever, regardless of the
filtering mechanism chosen, in order to increageGburt’s overall output, the

64 Cf. para. 67 of the Explanatory Report.
% Which state is to be considered the home statelditave to be defined.
% This figure has been confirmed by the Registry.
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Court’'s Registry (i.e. the Court’s preparatory capa will also have to be
further strengthened (see also Section D.I. below).

e. A minimal part of the Court's resources would beerdgp on clearly
inadmissible cases.

f. In short, this approach would be the most flexdnd cost-effective one.

34. It has been suggested that it would be a diésddge that decisions on
inadmissibility would no longer be taken by judgedjich would represent a step
backwards from the systematic judicialisation of cid®n-making by the
Convention’s control mechanism, as instituted bgtéol No. 11. With this option,
the final decision on whether or not a particulasec would receive judicial treatment
would rest with the Registry.

b. A new type of judge

35. It has been suggested that filtering shoulaeiteusted to a new category of
judge (whose main function, however, would be taldeith repetitive cases, see
para. 16 above).

36.  The following advantages to this system haeniseiggested:

a. The Court’s decisions should be taken by judgesi-jadicial staff should
only do preparatory work.

b. As the inadmissibility decision taken by any filtgy mechanism would be
final and the last decision in the applicant's ¢asds important for the
applicant to have a judicial decision, which haghler external impact and
would be far more acceptable than a decision byadministrative office
responsible to a hierarchical superior.

c. The introduction of a judicial filtering body wouldllow every applicant
exercising his/ her right under art. 34 of the Gamwtion to receive a judicial
decision. The Convention system would thus dematestan equal approach
to every application lodged.

d. The Applicants, whose rights the system is supptsedrve, have a right to a
certain degree of equal treatment with the Hight€mting Parties. The final
decision against a High Contracting Party in a dasgidicial; Applicants
should therefore be entitled to judicial decisiohgnadmissibility.

e. Nearly two-thirds of inadmissible applications —remtly left to committees
and single judges — are manifestly ill-foundedpfias as this may touch upon
difficult, substantive issues of Convention rightsich applications would
more appropriately be determined by a judicial na@ctm.

f. Maximum efficiency would be obtained by having pe&s with judicial
experience undertaking filtering work, whereas Reygistaff may have no, or
no recent, experience of working in a nationalgiadisystem.

g. Additional filtering judges, being employed as sticha fixed period of time,
would subsequently constitute a valuable connedietween the Convention
system and national legal systems.

h. The current system includes an element of dualrebirtvolving the Single
Judge and the Non-judicial Rapporteur, which theppsed new system would
preserve.

37.  The following disadvantages have been suggested
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a. A new category of judge would not be immediatelg@ional.

b. There may be a risk of diverging practice betwdmnfiltering judges and the
regular judges.

c. Concerns have been expressed about the budgetasgquences of this
approach.

d. It might prove difficult to recruit judges to desdlely withprima facieclearly
inadmissible (and possibly repetitive) cases.

e. The case files would not necessarily be in a laggumderstood by the judge.

c. A combined option

38.  This proposal would combine the options invadvthe Registry and a new
category of judge. Specific members of the Regstoyld be given the competence
to deal with applications that have been providignadentified as clearly
inadmissible for purely procedural reasons undetickr 35(1) and (2) of the
Convention. Only specifically designated memberthef Registry would be allowed
to deal with such cases and should be able to tteden to a judicial body at any time,
should they consider it necessary. In additiongw nategory of filtering judge would
be created to deal with cases provisionally idesttifas inadmissible under Article
35(3) of the Convention, along with repetitive case

39. Arguments in favour of such a system includat tih would preserve the
principle of judicial decision-making for cases wdaome kind of opinion is needed
on the substance of the application, but not fos¢hwhich clearly do not fulfil even
the most basic formal requirements for admissipilit

40. Possible disadvantages include those mentiongiras. 33 and 36 above,
with regard to the options involving either the Réy or a new category of judge
outside the Registry. Some experts consideredcthatly inadmissible cases should
be dealt with in the same way regardless of thevesit admissibility criterion, the
decisive factor being that these aotear-cut cases, where the inadmissibility of the
application is manifest from the out&ét.

I1l. Other relevant issues

41.  The_competenaaf any new filtering mechanism would include adethat of
single judges to declare applications inadmissiblstrike them out of the Court’s list
of cases, where such decision can be taken withaher examination.

42. It is common ground that Registry staff shoulot decide on_repetitive
applicationsand issue judgements on the merits and that desigin repetitive cases
should continue to be taken by three-judge comsstt€ertain delegations felt that
only judges with status equivalent to that of regylidges of the Court should be able
to issue judgments, including in repetitive casdspse underlying issues should not
be wrongly allowed to appear relatively unimportaifihere were differences of
opinion on whether any reform was necessary: saaknfy that the existing three-
judge Committee procedure may suffice; others gothre substantial and growing
backlog of repetitive cases.

67 Cf. para. 67 of the Explanatory Report for Protdto. 14.
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43.  The Registry would retain primary responsipifiir the triageof applications
and preparation of draft decisions

44.  To ensure efficiency, decisions of any newefitig mechanism should be
final, as is the case now for those of Single Judges.

45.  There should not be a return to the former tiao-system (Court/
Commission):the new filtering mechanism would bg péathe Court

D. Final remarks
[. Budget

46. Any measure to increase the Court’s capacihether for filtering or general
case-processing, that involves either additionali®ey staff, additional judges or
both will obviously have budgetary consequences. falt that the Court has recently
been able to increase the number of decisions edday Single Judges may be due to
a (relatively) cost-free combination of internafarns and reinforcement of the
Registry by seconded staff. This does not meangkiery that such means will remain
available in future, nor that they would necesgabé appropriate to increase the
Court’s general case-processing capacity. It shaldd be recalled that the Registry
has already indicated that some additional ressuncrild be required for the Court
to be able to meet the target of 2015 for dealintlp &ll cases currently pending
before Single Judges.

47. It has been pointed out that if experiencedis®tgglawyers are given the
competence to reject clearly inadmissible casesdestribed in option a. under
Section C.II. above, that would not necessarilyehany budgetary consequences.
Unless the Registry were simultaneously reinfor(@dresources shifted from other
work, which would clearly be undesirable), howevers unlikely that this approach
would generate any significant increase in the remalb Single Judge decisions.

48.  As noted above, concerns have been expressied btidgetary consequences
of creating a new category of judge. It has beajgssted, however, that if option b.
or c. in Section C.Il. were chosen, the numberuzhsfiltering judges would be low
compared to that of regular judges and as theiuramation would correspond to that
of experienced Registry staff rather than to thlaregular judges, the budgetary
consequences of this approach would be limited.

49. In either case, there would be interest in@xpd, on the basis of an analysis
of the overall current resources, working methaus @utput of the Court, whether an
increase in the staff of the Registry would conttéto alleviating the problem, since
the Registry is already responsible for triage ppl@ations and the preparation of
draft decisions for single judges.

50. A proper assessment of the cost-effectivenéssach option, whether for
increasing the Court's general case-processing cagpar for a new filtering

mechanism, will be necessary at the appropriate.tifthis cannot, however, be
undertaken at present, until the various optionseHzeen more clearly defined, but
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should form a precondition to any final decisions which option or options to
choose.

Il. Legal basis
51. All the above proposals, whether for increasing Court's general case-

processing capacity or for a new filtering mechiamisvould require amendment of
the Convention.

2. INTRODUCTION OF A “SUNSET CLAUSE”

A. Introduction

1. Large numbers of applications spend many yeargling before the Court
without a substantive response. Following the ohiation of the Court’'s priority
policy this is particularly the case in respectapplications which have the lowest
priority.?® A new procedural rule could be introduced to &athe fate of such
applications more quickly. In particular, an apation would be automatically struck
off the Court’s list of cases a set period of tiafter it was first made, unless during
that period the Court had notified the case toGbgernment and invited it to submit
observations. The period in question might, fornegke, be 12 months, 18 months or
2 years; although it was suggested that this matpbeshort, given that the average
length of time taken foprima facieadmissible cases to be communicated is currently
37 months. It has additionally been suggestedheniriterests of a certain flexibility,
that this deadline could be periodically revieweul sadapted to the prevailing
situation.

B. Arguments in favour

2. The following arguments have been advancedvouiaof the proposal:

a. Such a procedural rule would work in harmony wiltle prioritisation policy
introduced by the Courtlt would address the problem that, against the
background of the backlog of cases, a prioritisatmolicy of the kind
currently in place will inevitably mean that sigondnt numbers of applications
will remain pending indefinitely before the Courithvno realistic prospect of
being resolved either within a reasonable timetalla This would provide a
fairer and more open way of dealing with such cases

b. The applications affected would include some okéhthat fall into the lowest
priority categories of the Court’'s priority policyjaving been positively
allocated to such categories as part of an irebakideration within the Court.
The proposal would free the Court's time to deathwmore serious
complaints.

® The Court’s categories of priority are as followsirgent applications; II, applications raising
questions capable of having an impact on the éffeoéss of the Convention system or an important
question of general interest; Ill, applicationssiag “core rights” (Articles 2, 3, 4 or 5(1) of the
Convention); 1V, potentially well-founded applicatis raising other rights; V, repetitive cases; VI,
applications giving rise to problems of admissiiiland VII, manifestly inadmissibly applicatior3ee
further athttp://www.echr.coe.int/NR/rdonlyres/AAS6DAOF-DEE$-B6-BDD3-
AS5B34123FFAE/0/2010 _ Priority policy Public_comruation.pdf
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. Applicants would be informed of the outcome muchrenguickly than is the
case at present. This would avoid an applicant elwase has no prospect of
success being given the false hope that protractedivity at the Court tends
to create. The proposal would thereby guaranteeathapplications — even
those in the lowest categories in the priority @ph- are dealt with within a
reasonable time.

. Given the finite resources available to the Coartreinforcement of the
prioritisation policy in this way would optimise ¢huse of the Court’s
resources.

. Such a system could serve as a ‘laboratory’ forftiere introduction of a
“pick-and-choose” model, should that be considelesirable.

Arguments against

The following arguments have been advanced agtia proposal:

. The proposal entails that certain applications atltomatically be struck off
the Court’s list of cases without any judicial exaation of the complaint,
which is arguably at odds with the rule of law aheé right of individual
petition as enshrined in Article 34 of the ConventiWith the introduction of
a sunset clause, the Registry will in fact deteemimhich cases will be
examined by the Court. Triage will sometimes begyered by more junior
members of the Registry. There is no guaranteehleagunset clause will only
apply to cases in the lowest categories of theriprigolicy; even well-
founded repetitive cases may be affected. Introdicof a sunset clause
means in fact that certain applicants are notledtib a decision of a judge for
reasons for which they are not responsible (i.gemeral lack in the Court’s
capacity to deal with all complaints lodged).

. Applicants would not all receive a reasoned denisibthe Court. Informing,
even succinctly, applicants of the reasons why ttese is declared manifestly
ill-founded can help deter other applications, gnds pressure on legal
representatives to explain to their clients whytloelged a complaint with the
Court when they ought to have known that the casaldvhave very little
chance of success.

. The proposal would not help to alleviate the Registworkload, since it
would still be responsible for triage, which undenrrent working methods
incorporates preparation of draft Single Judge sil@cs. Indeed, it has been
suggested that should the proposal be implemetitedCourt may consider it
necessary to give responsibility for triage to jhdges themselves, which
would divert their attention from matters that ther circumstances would be
considered more important.

. Under this proposal, the final decision on the fqaiyoof a case would need to
be taken by a judge. That being so, it is hardet® [sow preparation by the
Registry of such decisions would require less wbdan preparation of single
judge decisions under the current system.

. Application of a sunset clause could harm the aitthoof the Court,
especially if the public suspects that the Coudsuthe mechanism to avoid
having to deal with certain politically or legakgnsitive cases.

Introduction of a sunset clause could have adveftets, in that it could
induce the Court to devote more of its capacitadfudicating less important
cases, in order to ensure that the sunset claussed as infrequently as
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possible. The proposal could thus have undesirbdets, leading the Court
to communicate a greater number of cases, lesgweglared.

g. The proposal does not seem to take into accountrbantroduction of single
judges has led to substantial changes in the Gohehdling of applications
falling in the lowest priority categories. With thatroduction of Single
Judges, applications of this kind will not remaiending indefinitely before
the Court with no realistic prospect of being rgedl They will be disposed
of by the Court within a couple of months.

h. Were the period of time before striking out undee sunset clause to be
variable, this would be contrary to the principfelegal certainty. This could
be mitigated, however, were such variations to rfieoduced following a
certain notice period.

I. The sunset clause would not only be a laboratoryaféform of “pick-and-
choose” system, it would in effect constitute sacystem.

D. Other issues raised

4. The proposal is linked to the way in which clganadmissible applications
are dealt with and thus to the debate on a neerifig mechanism. In fact, the current
proposal puts a lot of emphasis on the triage pfiegtions by the Registry, although
it remains to be determined whether the RegistrtherSingle Judge would decide
whether a particular application will remain in&etiuntil the sunset clause strikes the
case automatically from the list of cases. It hasrbsuggested that the sunset clause
would be primarily relevant for cases that the Regiqualified as low priority. There
is therefore an intrinsic link between this propgasal the proposal put forward in the
paper on a new filtering mechanism to empower gerteembers of the Registry to
dispose of certain clearly inadmissible complaintisich could also inform applicants
more quickly of the outcome of their case tharedase at present.

5. Furthermore, before such a sunset clause were applied, it should first be
clearly defined who selects the cases that wilabmatically struck out, and upon
what criteria.

6. The impact of the proposal seems to dependljaogethe length of the period

chosen for a sunset clause. Should the period fieiently long (for example three

years), the chances that an admissible case wdlibmmatically struck off because of
the sunset clause may be negligible. On the othed,ha longer period would mean
that the arguments advanced in support of the pmalpavould become less
convincing.

7. It remains unclear whether application of a sur@datse will result in a
‘decision’ for the purposes of the (non-)applicapilof relevant UN human rights
treaties. The proposal could therefore increasewbkload of the Human Rights
Committee and other UN treaty bodies.

8. The CDDH noted that the information concerniegent tendencies in the
number of pending applications and the Court’s dasts for future treatment of
clearly inadmissible cases may have implicatiomsafoevaluation of the necessity of
this proposal: see further para. 34 of the Fingddre
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3. CONFERRING ON THE COURT A DISCRETION TO DECIDEMICH CASES

A.

1.

TO CONSIDER

Introduction

The proposal entails conferring on the Courisardtion to decide which cases

to consider, mirroring similar provisions in theghest national courts in certain
Contracting Parties. Under such an approach, alicappn would not be considered
unless the Court made a positive decision to déhltive case.

B.

2.

D.

4.

Arguments in favour

The following arguments have been advancedviouiaof the proposal:

. The introduction of a ‘pick and choose’ model woulthke the Court’s

judicial decision-making capacity more manageabtewould allow all
applications to be processed to a conclusion eaaanable, foreseeable time.

. Such an approach would allow the Court to focusviisk only on the highest

priority cases. It would contribute to ensuring sistent case-law of the
highest quality.

. To a certain extent, the proposal formalises thstiexgy practice of the Court’s

priority policy. It is thus not as far reachingiisounds. A ‘pick and choose’
model, therefore, does not necessarily excludeigine of individual petition.

. It is uncertain if other proposals will suffice teach an equilibrium between

applications received and those determined, an#éalyplthat they will suffice
without substantial increases in the Court’s budget

Arguments against

The following arguments have been advanced agtiia proposal:

. The proposal would entail a radical change of thésting Convention

mechanism, including a significant restriction dfetright of individual
petition.

. The proposal primarily focuses on offering a saotfor new applications,

whereas it seems that other practices might sutbceeach an equilibrium
between applications received and those determilmestiead, the proposal
does not offer a solution for the existing backédgases that still need to be
examined.

. The proposal presupposes a high level of implenientat the national level,

which is not currently achieved in all instances.

. The proposal will not help to alleviate the Registrworkload, since it will

still be responsible for making a first analysistbé application. Since the
judges will have the right to pick and choose tlvases, they will still have to
take note of all the information provided by thegR&ry.

Other issues raised

If the Court were given larger discretion to ab® which cases to examine, the

view was expressed that the criteria on which simtisions were based should be
clearly stipulated (as it is regulated domesticédlysome highest national courts). It
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is important to guarantee that the selection ofliegjons is done objectively and
independently by the Court, in order to avoid amglof politicising of the decisions.

5. The introduction of a pick and choose model ddu¢ accompanied by the
elaboration of a mechanism, which would allow theu@ to return cases to the
domestic legal order for further examination in fosmity with Convention standards
if those cases were not chosen for examinatioméystrasbourg Court.

6. Although possibly for implementation in the letggm, this proposal could be
examined alongside others that imply significaneadments.

7. The CDDH noted that the information concerniegent tendencies in the
number of pending applications and the Court’s dasts for future treatment of
clearly inadmissible cases may have implicatiomsafoevaluation of the necessity of
this proposal: see further para. 34 of the Fingddre
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Appendix V

CDDH REPORT ON MEASURES TO ENHANCE RELATIONS BETWEE N
THE COURT AND NATIONAL COURTS

EXTENDING THE COURT'S JURISDICTION TO GIVE ADVISORYOPINIONS

A. Introduction

1. At the 4' meeting of the DH-S-GDR (28-30 January 2009), Kloewegian
and Dutch experts submitted a proposal to exteedQburt’s jurisdiction to give
advisory opinion§? This proposal was taken up in the CDDH’s Opiniortite issues
to be covered at the Interlaken Conferefitbut not subsequently mentioned in the
Interlaken Declaration. It was, however, includedhe Izmir Declaration, as a result
of which the Deputies have invited the CDDH “to &y setting out ... the main
practical arguments for and against, on a systéowialg the highest national courts
to request advisory opinions from the Court conicgynthe interpretation and
application of the Convention, already being coesid.”* It has been suggested that
this proposal is also connected with the long-tstrategic approach formulated in the
Izmir Declaration and referred to in the Deputi@stisions on follow-up thereto.

2. The Norwegian/ Dutch proposal featured the foilhgy characteristics:

a. A request for an advisory opinion could only be mand cases revealing a
potential systemic or structural problem.

b. A request could only be made by a national couatres whose decision there
is no judicial remedy under national law.

c. It should always be optional for the national cdartnake a request.

d. The Court should enjoy full discretion to refusedeal with a request, without
giving reasons.

e. All States Parties to the Convention should hawe dpportunity to submit
written submissions to the Court on the relevagaléssues.

f. Requests should be given priority by the Court.

g. An advisory opinion should not be binding for th@t8 Party whose national
court has requested it.

h. The fact of the Court having given an advisory apiron a matter should not
in any way restrict the right of an individual tdrig the same question before
the Court under Art. 34 of the Convention.

I. Extension of the Court’s jurisdiction in this respaevould be based in the

Convention.
B. Arguments in favour of the proposal in general
3. The following general arguments have been adhna favour of the

proposal to extend the Court’s jurisdiction to gagvisory opinions:

% See doc. DH-S-GDR(2009)004.

0 See doc. CDDH(2009)019 Add. .

" See doc. CM/Del/Dec(2011)1114/1.5, “other” in thisitext meaning ‘other than a system of fees
for applicants to the Court’ (see doc. DH-GDR(2@1) REV.)



CDDH(2012)R74 Addendum | 58

C.

4.

It could contribute to decreasing, in the mediumddng-term, the Court’s
workload, thereby increasing its effectiveness.

The Court would be provided with the possibility dive clear guidance on
numerous potential cases bringing forward the saguestion, thus
constituting an additional procedural tool in casmasaling potential systemic
or structural problems and thereby contributinghi efficiency of the Court.
The procedure would allow for a clarification oketlaw at an earlier stage,
increasing the chances of the issue being setlimgtional level and avoiding
a large number of individual complaints arriving tite Court, thereby
reducing the burden on the Court.

An advisory opinion would provide national courtsttwa solid base for
deciding the case, especially where interpretatiothe Convention appeared
unclear, and would thus increase the likelihoothefdecision being accepted
by the parties; it may therefore enhance the aiiyhof national courts and
authorities in applying the Convention.

The potential to resolve a number of pending oepisl applications raising
the same issue, whether at national or Europeasi, lepuld justify the delay
in the individual case

The continuing primary responsibility of the na@bcourt (the case remaining
within the national system) to act on the Courtdvigory opinion, in
accordance with the legal, social and political tegh of the country
concerned, may have the effect of enhancing theoaity of the Court and its
case-law in the member States whilst fostering odia¢ between the
Convention mechanism and domestic legal orderggeliyereinforcing the
principle of subsidiarity.

The proposal could be pursued in parallel to and instead of or in
competition with work on, for example, filtering ges. As with work on a
simplified amendment procedure, it would be a adgglanning for the long-
term.

Implementation of the proposal should not imply essive costs or
administrative burdens and therefore would not hat tsense cause any
“harm.”

Arguments against the proposal in general

The following general arguments have been adaragainst the proposal to

extend the Court’s jurisdiction to give advisoryropns:

a.

The purpose of the proposal is unclear and mayeduitable to the current
state of the Convention system, which is in sevemys distinct from other
judicial systems that allow for the possibilityrelquesting advisory opinions.
It could increase, rather than decrease, the Gocase-load by creating a new
group of cases that would otherwise not be predente

The Court is already over-loaded and could havicdify in absorbing this
new competence satisfactorily.

The Court is already able to deal with many caseealing potential systemic
or structural problems and regularly does so.

Implementing the proposal could also lead to add#i work for national
courts.

It would introduce a delay into national proceedinghilst the national court
awaited the Court’s advisory opinion. This would ibevitable and would
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have to be taken into account by the national cehen considering whether
to make a request.

g. The authority of the Court could be put in questidhe national court did not
follow the advisory opinion, if non-biding (see flaer para. 18 below).

h. Implementation of a new system may create a ris&ooflict of competence
between national constitutional courts and the peao Court of Human
Rights, depending on the characteristics of theeholdosen.

D. Main aspects of the proposal — options and arguemts for and against

5. The following are main aspects of a possibldesgsextending the Court’'s
jurisdiction to give advisory opinions, derivingpfin the Norwegian/ Dutch proposal.
Presented first are those aspects on which thebeomsd agreement (assuming the
proposal were adopted), followed by those on whiaws differ, with various
options (which may be alternative or cumulativey) éach and arguments that have
been advanced in favour of and against them.

Aspects on which there is broad agreement

6. There was broad agreement that requests fos@gviopinions should be
limited by reference to the nature of the relatagecin order to avoid a proliferation
of requests overburdening the Court. Two main ogtibave been suggested: cases
revealing a potential systemic or structural problghe original Norwegian/ Dutch
proposal) and those concerning the compatibilityhwie Convention of legislation, a
rule or an established interpretation of legislatity a court. These options may in
fact not be mutually exclusive: indeed, the formexy be simply a more restrictive
version of the latter, or even the same basic edgaessed in different words.

7. On the question of which domestic authority/oesild request an advisory
opinion there was broad agreement that a court or tribafrea Member State against
whose decisions there is no judicial remedy undgional law should be able to, for
the following reasons. Advisory opinions are ofegdl nature and should only be
requested by courts. Limiting the procedure to highest national courts would
introduce a form of exhaustion of domestic remediBsis would help avoid a
proliferation of requests overburdening the CoAiftowing lower courts to request
advisory opinions may interfere with the dialoguetvieen national jurisdictions,
which should be resolved before a case is browgBtrasbourg. It was also suggested
that Governments be able to request advisory apsnisince they may wish to be
assured of the conformity of a draft law with then@ention (cf. the consultative
competence under the American Convention on Hunight&'® on the other hand,
it was argued that this would augment the risknofeasing the burden on the Court
and may risk the transfer of legal disputes tosbtarg for political reasons.

"2 |t should be observed that some experts expregsad on these issues whilst remaining opposed to
or having reservations over any extension of therojurisdiction to give advisory opinions, agakt

at this stage.

3 Under Article 64 of the American Convention on HamrRights, “The member states of the
Organization may consult the [Inter-American CafrHuman Rights] regarding the interpretation of
this Convention or of other treaties concerningghaection of human rights in the American states.
Within their spheres of competence, the organsdigt Chapter X of the Charter of the Organization

of American States, as amended by the ProtocolehBs Aires, may in like manner consult the
Court.”



CDDH(2012)R74 Addendum | 60

8. It was suggested that at least the GovernmetiteoEtate of which a national
court or tribunal had requested an advisory opisioould be able to interveme the
proceedings, as that Government should be ablee®ept its own position on the
subject-matter of the request. (See also parael®w) The position of the parties to
the domestic proceedings may also need consideratio

9. The relevant national authority may only requbst Court’s advisory opinion
once the factual circumstances have been sufflgiemamined by the national court
(see further para. 15 below).

10. It was suggested that the relevant nationdiaaity should also provide the
Strasbourg Court with an indication of its viewa the question on which it has
requested an advisory opinion.

11. It should be optional for the relevant nationalhauity to request an advisory
opinion It would only be appropriate for relevant natibaathorities to request an
advisory opinion when they have serious doubts b compatibility of national
law or case-law with the Convention. An individuabncerned always has the
possibility of bringing the case before the Coseg further para. 20 below), which
would thus retain the possibility of pronouncingtbe legal issue.

12. The Court could give priority to requests for adwis opinions whether
accepted or refused. This could ensure cases wenepfly settled at national level
and thereby avoid both delays in the national prdoeys and large numbers of
complaints being presented to the Court. Only dfuests for advisory opinions did
not relate to systemic or structural problems osessal cases relating to the
interpretation or application of the Convention Idothey not be given priority;
prioritisation would then depend upon the naturthefcase.

13. The_competence to deliver advisory opinionsukhde limited to the Grand
Chamber as is the case for advisory opinions given to Goenmittee of Ministers

under Article 47 of the Convention. The authorifyttee advisory opinions would thus
be reinforced.

14. Finally, it could be optional for States Pagtie submit to an extension of the
Court’s jurisdictionto give advisory opinions. This would allow otH&tates to see
how the system operated and developed.

15. It was also noted that there would be a neéattoduce procedural guarantees
in line with the principle of legal certainty.

Aspects on which different options have been progubs

16.  There are differences over how far renderingsady opinions would require

the Court to take into account the factual circiamséswhich have given rise to the

request for an advisory opinion. It is understobdttin any event, the Court itself

should not undertake a factual assessment in plaa@ational court.

a. On the one hand, it is desirable to avoid advismipions that are too abstract

in nature and which might have unintended consempseand be difficult to
apply effectively at national level.




b.

17.
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On the other hand, some degree of generality idiechfy the concept of
advisory opinions, and the authority of the adwsopinion would only be
undermined if the Court drafted it in too geneeahts.

Different views were put forward on whether @aurt should have discretion

to refuse requests for advisory opinions

a.

18.

Arguments expressed in favour were that the Cobhdulsl have a full
discretion to refuse, making the system as flex#étdgpossible and helping to
ensure that the Court did not become over-burdevidd the preparation of
advisory opinions. The requirement that only casemgealing a potential
systemic or structural problem may be subject séguest for an advisory
opinion, along with the procedure for dealing witiem, however, should
ensure that, above all in the medium- to long-te¢hate should be no increase
in the net work-load of the Court.

Arguments against included that where a superidioma court had duly
considered it appropriate to request an advisomyiam, the Court should not
have a discretion to refuse, as this would undezrdialogue between the two
jurisdictions. Furthermore, in the delicate sitaatiof divergent case-law
between Court sections, a request for an advis@ipian would allow
harmonisation of the Court’s case-law (this arguimredso being of potential
general relevance). The existence of a pendingcgtian relating to the same
issue would not be an obstacle to the Court giangadvisory opinion, and
could indeed accelerate resolution of the pendasg c

Views also differed on whether the Court shcuwdrequired to give reasons

for a refusal to accept a requést an advisory opinion.

a.

19.

On the one hand, it was argued that the relevardns authority has a right
to know why an advisory opinion is not being giv&ome explanation of the
refusal would help foster judicial dialogue. Reasdor refusals would guide
national courts when considering whether to makegaest, in particular the
national court whose request has been refused¢ahisl decrease the number
of requests likely to be refused. Even the Courtludtice of the European
Union gives brief reasons for not formally respondito a request for a
preliminary ruling.

On the other hand, requiring the Court to give seasfor refusals would
increase its work-load; it should at most be omloior the Court to give
reasons: this should be especially the case ftaxélfe, optional system. The
Court is not required to give reasons for refudalsrefer to the Grand
Chamber and so should not be so for refusals ® aplvisory opinions.

There were also differing views on whether oth&rested actors, including

other States Parties to the Convention, shouldleeta intervenen advisory opinion
proceedings.

a.

In favour, it was argued that Advisory opinionsatel to the interpretation of
an international treaty and so potentially affdtiStates Parties, although an
underlying systemic problem may be based on spauiional circumstances.
Interventions by States would enhance knowledg@fCourt’'s case-law in
the States Parties generally and would widen thpaan of the Court’s
guidance on a specific legal issue. They would tiedpCourt frame the legal
question and provide broader understanding of the&ts®n in the States
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Parties. They would enhance the authority of th@iop and the case-law in
general, by having it preceded by a sufficientlgleviegal debate. Non-state
entities should also be able request leave tovieter. (As a practical matter,
the Court would have to notify national governmeafspending advisory
opinion cases or, alternatively, publish such casesits web-site. Also,
interventions in this context should be subjecshort time-limits so as to
avoid delaying proceedings.)

b. Against the idea, it was noted that allowing otBéates Parties to intervene
could risk creating a certain asymmetry, since estgifor advisory opinions
would come from national courts, whereas any imetions would not.
Allowing for such interventions would delay the pedure, thus further
delaying proceedings at national level.

20. A particular point of difference concerned tipgestion of the effects the
advisory opinion should have in the relationshigwaen the European Court of
Human Rights, rendering the advisory opinion, dmel ational authority requesting
it.

a. Arguments in favour of opinions being binding irsda that the Court is the
central authority for ensuring uniform applicatiohthe Convention. Should
the request come from a court and the opinion belneptional, this would
lead to loss of the potential gain expected frora gnocedure, since the
applicant would probably subsequently apply to@wairt, which would have
acknowledged his rights in the context of the amlyisopinion procedure: a
binding advisory opinion would offer finality. Thextent to which the
advisory opinion would be binding could depend loa nature of the case: if
in relation to a specific systemic/ structural pesb, then the advisory opinion
would be binding for the requesting authority; mh @nterpretation of the
Convention, then a general binding effect for &t&s Parties. It is difficult to
envisage a non-binding advisory opinion when itofgional to make the
request: this would imply that the domestic autiyocould apply a solution
contrary to that indicated by the Court, followindpich the individual would
almost certainly make an application to Strasboting; would run contrary to
the purpose of the system. The non-binding nattiegleisory opinions under
the existing procedure may be justified by the tpal nature of the final
decision, taken by the Committee of Ministers, imah legal issues were only
one consideration.

b. It may be unnecessary to make the advisory opifoomally binding, since
the authority of the advisory opinion within thendestic legal order would
derive from the legal status of the consequentst&tiof the body that had
requested it. Should the advisory opinion concepplieation of the
Convention to the specific facts of the case betbesnational court, it may
perhaps not automatically be applicable to otheesaThe Court would be
advising on a Convention issue, not deciding onctiee before the national
court. The “sanction” for non-compliance with anvisdry opinion would be
the finding of a violation in a subsequent indivadlapplication. Since it would
be optional for the national court to request avisaty opinion, however, it
seems unlikely that a national court would delagcpedings in order to
request one and then not follow it. Advisory opisoof most international
courts are not legally binding.
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21.  There were also differences over whether teorild be_restrictions on the
right of individuals to bring the same legal isswefore the Courtinder Article 34
ECHR.

a. Arguments in favour included that the Court’s adwsopinion should not be
challenged in substance by individual applicati@mcerning the same
question. The right of individual petition could bestricted where the
advisory opinion is followed by the requesting awity. Maintaining an
unrestricted right of individual petition followingn advisory opinion relating
to the same case would undermine the purpose ofykem, namely to
reduce the number of future individual applications

b. Those against included that the right of individyeadtition should not be
restricted as it was at the core of the Convensgstem. If its advisory
opinion concerns interpretation of the Conventithre Court should not be
prevented from assessing individual applicationsnceming concrete
situations. If the advisory opinion is not followeg the requesting authority,
the individual must retain the right to bring these to Strasbourg.




